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APPELLANTS/CROSS-APPELLEES SHAFIQ RASUL ET AL’S 

MOTION TO EXTEND TIME

Appellants/Cross-Appellees, Shafiq Rasul et al (“Rasul”),  respectfully request that the Court grant a short extension of time, up to and including January 26, 2009 for the parties to file supplemental briefs, and up to and including February 9, 2009 for the filing of reply briefs, in accordance with its Order of December 22, 2008.  Undersigned counsel has consulted with the Robert Loeb of the U.S. Department of Justice, counsel for the appellees/cross-appellants.  He has stated that DOJ intends to file an oppostion to this motion. 

The grounds for this motion are as follows:

1. On  December 15, 2008, the Supreme Court granted appellants/cross-appellees’ petition for certiorari in this case, vacated this Court’s decision and remanded the case for further consideration in light of Boumediene v. Bush, 533 U.S. ____ (2008).

2. On December 22, 2008, this Court issued a scheduling order directing the parties to file initial supplemental briefs addressing the Boumediene  decision on or before January 6, 2008, with reply briefs due on or before January 16, 2008.  

3. Unfortunately, the Court’s scheduling order spans the Chanukah, Christmas and New Year’s holidays.  Both the Court and this counsel’s office are closed on December 25th and 26th, as well as January 1st and 2nd.   Undersigned counsel and necessary staff in counsel’s office have plans to be out of town over this holiday period, which further restricts the short 15-day period the Court has allowed for the supplemental briefing.  Given the importance of the Constitutional issues to be addressed, counsel respectfully requests that the briefing schedule be amended so that counsel can have sufficient time to fully consider and address these issues.

4. Extension of time is further warranted because the mandate has not yet been issued by the Supreme Court.   Pursuant to S.Ct. R. 45, no mandate is issued for 25 days after the Court’s issuance of a decision in order to permit the parties to petition for rehearing.  Rasul’s counsel spoke with the Supreme Court clerk’s office and understands that it is expected that the mandate will issue on January 16, 2008, provided that neither party to the proceeding seeks reconsideration of the Court’s decision.

5. Accordingly, jurisdiction over this case has not yet been returned to this Court by the Supreme Court, cf. United States v. DeFries, 129 F.3d 1293, 1303 (D.C. Cir. 1997) (jurisdiction does not return to lower court until mandate is issued), and it is further expected that jurisdiction will not be returned to this Court until at least January 16, 2009.  Such a lack of jurisdiction is not cured by the later issuance of the mandate.   Id.   For this reason, an extension of time is justified so that no jurisdictional issue arises in connection with the Court’s consideration of these issues on remand. 

Respectfully submitted,

__________________________
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CERTIFICATE OF SERVICE

This is to certify that true and correct copies of the foregoing Motion to Extend Time was served as follows by  email in accordance with counsel’s request: 

ROBERT LOEB
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U.S. Department of Justice

950 Pennsylvania Avenue, NW

Washington, DC, 20530
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