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(I) 

QUESTION PRESENTED 

Whether 12 U.S.C. 1821(d)(14), which establishes 
“the applicable statute of limitations with regard to any 
action brought by the” Federal Deposit Insurance Cor-
poration (FDIC) “as conservator or receiver,” provides 
the sole time limit applicable to claims brought against 
petitioners by the FDIC as receiver for two failed 
banks.  
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(1) 

In the Supreme Court of the United States 
 

No. 17-10 
CREDIT SUISSE FIRST BOSTON MORTGAGE  
SECURITIES CORP., ET AL., PETITIONERS 

v. 
FEDERAL DEPOSIT INSURANCE CORPORATION,  

AS RECEIVER FOR CITIZENS NATIONAL BANK AND  
RECEIVER FOR STRATEGIC CAPITAL BANK  

 

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

 

BRIEF FOR THE RESPONDENT IN OPPOSITION 

 

OPINIONS BELOW 

The summary order of the court of appeals (Pet. App. 
1a-5a) is not published in the Federal Reporter but is 
reprinted at 674 Fed. Appx. 86.  The opinion of the dis-
trict court (Pet. App. 6a-25a) is reported at 92 F. Supp. 
3d 206. 

JURISDICTION 

The judgment of the court of appeals was entered on 
January 18, 2017.  A petition for rehearing was denied 
on March 27, 2017 (Pet. App. 26a-27a).  The petition for 
a writ of certiorari was filed on June 26, 2017 (Monday).  
The jurisdiction of this Court is invoked under 28 U.S.C. 
1254(1).  
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STATEMENT 

1. In response to the 1980s savings and loan crisis, 
Congress enacted the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989 (FIRREA), 
Pub. L. No. 101-73, 103 Stat. 183, “[t]o reform, recapi-
talize, and consolidate the Federal deposit insurance 
system, to enhance the regulatory and enforcement 
powers of Federal financial institutions regulatory 
agencies, and for other purposes.”  Ibid.; see FDIC v. 
RBS Sec. Inc., 798 F.3d 244, 248 (5th Cir. 2015), cert. 
denied, 136 S. Ct. 1492 (2016).  FIRREA states that the 
Federal Deposit Insurance Corporation (FDIC) may be 
appointed as conservator or receiver for an insured fed-
eral or state “depository institution” if (inter alia) the 
institution’s assets are insufficient to meet its obliga-
tions or have been substantially dissipated in violation 
of law.  12 U.S.C. 1821(c)(1)-(3).  As conservator or re-
ceiver, the FDIC may “collect all obligations and money 
due the institution,” and may “proceed to realize upon 
the [institution’s] assets” for the benefit of its creditors.  
12 U.S.C. 1821(d)(2)(B)(ii) and (E).  

FIRREA establishes a special time limit that applies 
to suits brought by the FDIC as conservator or re-
ceiver.  That provision, codified at 12 U.S.C. 1821(d)(14) 
and entitled “Statute of limitations for actions brought 
by conservator or receiver,” states:  

Notwithstanding any provision of any contract, the 
applicable statute of limitations with regard to any 
action brought by the [FDIC] as conservator or re-
ceiver shall be—  

(i) in the case of any contract claim, the longer of— 

  (I) the 6-year period beginning on the date 
the claim accrues; or  
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   (II) the period applicable under State law; 
and 

(ii) in the case of any tort claim  * * *  , the longer 
of— 

(I) the 3-year period beginning on the date 
the claim accrues; or 

(II) the period applicable under State law. 

12 U.S.C. 1821(d)(14)(A).  The statutory period begins 
to run on “the date of the appointment of the [FDIC]  
as conservator or receiver” or “the date on which the 
cause of action accrues,” whichever is later.  12 U.S.C. 
1821(d)(14)(B).  Materially identical statutory provi-
sions establish time limits for claims brought by the  
National Credit Union Administration Board (NCUA) 
as conservator or liquidating agent, see 12 U.S.C. 
1787(b)(14), and by the Federal Housing Finance 
Agency (FHFA) as conservator, see 12 U.S.C. 
4617(b)(12).  

FIRREA’s sponsor explained that the “extended 
statute of limitations periods” set forth in Section 
1821(d)(14) would “preserv[e] to the greatest extent 
permissible by law claims that would otherwise have 
been lost due to the expiration of hitherto applicable 
limitations periods.”  135 Cong. Rec. 18,866 (1989) 
(statement of Sen. Riegle).  The sponsor further ob-
served that those extended periods would “significantly 
increase the amount of money that can be recovered by 
the Federal Government through litigation” and would 
“help ensure the accountability of the persons responsi-
ble for the massive losses the Government has suffered 
through the failures of insured institutions.”  Ibid.  

2. a. This case arises from the failure of two feder-
ally insured banks headquartered in Illinois.  Pet. App. 
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8a, 10a-11a; FDIC C.A. Br. 5.  Between September 2007 
and April 2008, those banks invested approximately 
$140 million in certain securities that were issued or un-
derwritten by petitioners (or entities controlled by pe-
titioners) and were backed by pools of residential mort-
gage loans.  Pet. App. 10a-11a; see C.A. App. 40-43.  On 
May 22, 2009, the banks were closed and placed into 
FDIC receivership.  Pet. App. 11a.  As receiver, the 
FDIC succeeded to all of the banks’ rights and claims.  
See 12 U.S.C. 1821(d)(2)(A)(i). 

After investigating claims surrounding the banks’ 
failure, the FDIC discovered that the disclosure docu-
ments used to market the mortgage-backed securities 
contained false or misleading statements about the 
credit quality of the underlying mortgage loans.  See 
Pet. App. 11a; FDIC C.A. Br. 6-7.  Specifically, the 
FDIC found that the prospectus supplements over-
stated the amount of equity that borrowers had in the 
houses that secured the mortgage loans, the number of 
loans that had been issued for owner-occupied proper-
ties, and the underwriting standards that had been fol-
lowed by the originators of the mortgage loans.  Pet. 
App. 11a; FDIC C.A. Br. 7.  On May 18, 2012, within 
three years after its appointment as receiver, the 
FDIC, as the receiver for the banks, filed suit against 
petitioners.  Pet. App. 3a.  The complaint asserted 
claims under Sections 11 and 15 of the Securities Act of 
1933, 15 U.S.C. 77k, 77o, which impose liability on cer-
tain persons for material misstatements or omissions in 
securities registration statements.  Pet. App. 3a.  

b. Petitioners moved to dismiss the complaint on 
multiple grounds, including that it was untimely.  Pet. 
App. 9a.  Petitioners contended that, notwithstanding 
the FDIC’s compliance with the time limits in Section 



5 

 

1821(d)(14), the FDIC’s federal securities-law claims 
were barred by a time limit enacted in the 1930s and 
codified in 15 U.S.C. 77m.  See Pet. App. 12a; see also 
Securities Act of 1933, ch. 38, Tit. I, § 13, 48 Stat. 84, as 
amended by the Securities Exchange Act of 1934,  
ch. 404, Tit. II, sec. 207, § 13, 48 Stat. 908.  Section 77m, 
entitled “Limitation of actions,” provides that “[n]o ac-
tion shall be maintained to enforce any liability created 
under section 77k  * * *  unless brought within one year 
after the discovery of the untrue statement or the omis-
sion, or after such discovery should have been made by 
the exercise of reasonable diligence.”  15 U.S.C. 77m.  
Section 77m further provides that “[i]n no event shall 
any such action be brought to enforce a liability created 
under” Section 77k “more than three years after the se-
curity was bona fide offered to the public.”  Ibid.; see 
15 U.S.C. 77o(a) (imposing liability “to the same extent” 
as Section 77k).  

While petitioners’ motion to dismiss was pending, 
the Second Circuit in FHFA v. UBS Americas Inc., 
712 F.3d 136 (2013), construed the “substantively iden-
tical” statute that sets forth special time limits for suits 
brought by the FHFA as conservator.  Pet. App. 4a; see 
UBS, 712 F.3d at 140-144.  Emphasizing that the special 
statutory time limit established “ ‘the applicable statute 
of limitations with regard to any action brought by 
[FHFA] as conservator or receiver,’  ” the court con-
strued that provision to “supplant[] any other time lim-
itations that otherwise might have applied,” including 
Section 77m.  UBS, 712 F.3d at 143-144 (citation omit-
ted; first set of brackets in original); see id. at 140-144 
& n.1; Pet. App. 4a, 9a.  Petitioners recognized that 
UBS’s holding controlled the interpretation of the same 
language in the FDIC-specific timing statute, and they 
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withdrew their argument that Section 77m barred the 
FDIC’s complaint, without prejudice to possibly reas-
serting the argument at a later date.  Pet. App. 9a.   

c. After this Court issued its decision in CTS Corp. 
v. Waldburger, 134 S. Ct. 2175 (2014), petitioners reas-
serted their timeliness argument.  Pet. App. 10a.   

CTS Corp. concerned a provision of the Comprehen-
sive Environmental Response, Compensation, and Lia-
bility Act of 1980 (CERCLA), 42 U.S.C. 9658, that in 
certain circumstances preempts the “commencement 
date” of a state “statute of limitations” and replaces it 
with a “federally required commencement date.”  
42 U.S.C. 9658(a)(1); see CTS Corp., 134  S.  Ct. at 2180.  
The Court held in CTS Corp. that Section 9658 does not 
have such preemptive effect with respect to a state 
“statute of repose,” a type of time limit that “effect[s] a 
legislative judgment that a defendant should be free 
from liability after [a] legislatively determined period of 
time” by “bar[ring] any suit that is brought after a spec-
ified time since the defendant acted,” regardless of 
when the claim accrued.  134 S. Ct. at 2182-2183 (cita-
tions and internal quotation marks omitted); see id. at 
2180.  

The district court granted petitioners’ motion and 
dismissed the suit.  Pet. App. 11a-25a.  The court viewed 
Section 77m’s three-year time limit as a statute of re-
pose and believed that CTS Corp. compelled the conclu-
sion that the special time limit for actions by the FDIC 
as receiver, 12 U.S.C. 1821(d)(14), does not allow the 
FDIC to bring such actions after the expiration of Sec-
tion 77m’s three-year period.  Pet. App. 19a-24a.  

d. While an appeal was pending, the Second Circuit 
decided FDIC v. First Horizon Asset Securities, Inc., 
821 F.3d 372 (2016), cert. denied, 137 S. Ct. 628 (2017).  
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The court in First Horizon explained that the CERCLA 
provision at issue in CTS Corp. (Section 9658) and the 
FDIC time limit (Section 1821(d)(14)) are “structured 
and worded in fundamentally different ways.”  Id. at 
377.  The court accordingly adhered to its earlier deci-
sion in UBS and held that the special time limit dis-
places Section 77m.  Id. at 374.  

The court of appeals noted in First Horizon that 
“Section 9658 does not purport to create an entirely new 
statute of limitations framework for state toxic tort ac-
tions,” but instead “provides a limited ‘[e]xception to 
State statutes,’  * * *  which otherwise remain ‘gener-
ally applicable.’ ”  821 F.3d at 377-378 (quoting 42 U.S.C. 
9658(a)(1) and (2)) (brackets in original).  “By contrast,” 
the court explained, Section 1821(d)(14) “establishes, 
for ‘any’ action brought by the FDIC as conservator or 
receiver, the length of the limitations period, as well as 
the time at which the period begins to run.”  Id. at 378.  
Section 1821(d)(14)’s different structure, the court con-
tinued, “suggests that Congress intended [it] to super-
sede any and all other time limitations, including stat-
utes of repose.”  Ibid.  In light of “the differences in the 
statutes,” the court found “much of CTS’s reasoning” to 
be “simply inapplicable” to Section 1821(d)(14).  Ibid.  

The court of appeals accepted that the three-year 
time limit in Section 77m is a “statute of repose.”  First 
Horizon, 821 F.3d at 374.  The court also recognized 
that Section 1821(d)(14), like Section 9658, “uses the 
term ‘statute of limitations’ (rather than ‘statute of re-
pose’), and uses it in the singular.”  Id. at 378.  The court 
explained, however, that Section 9658 uses the term to 
“describ[e] the existing period that is modified” by Sec-
tion 9658’s operation, whereas Section 1821(d)(14) uses 
the term to “refer[] to the new limitations period that is 
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created” by Section 1821(d)(14) itself.  Id. at 379.  The 
court also observed that “Congress has never used the 
expression ‘statute of repose’ in a statute codified in the 
United States Code,” and that the three-year time limit 
in Section 77m “is located in a section of the Code enti-
tled ‘Limitation of actions.’ ”  Ibid. (quoting 15 U.S.C. 
77m).  The court additionally rejected the argument 
that its interpretation of Section 1821(d)(14) “violate[d] 
the presumption against repeals by implication.”  Id. at 
380.  Judge Parker dissented.  Id. at 381-386. 

3. This Court denied a petition for a writ of certio-
rari in First Horizon.  See First Horizon Asset Sec., 
Inc. v. FDIC, 137 S. Ct. 628 (2017) (No. 16-463).  Shortly 
thereafter, the court of appeals issued a summary order 
concluding that First Horizon controls this case, and it 
vacated the district court’s judgment and remanded for 
further proceedings.  Pet. App. 1a-5a.   

ARGUMENT  

The court of appeals correctly held that the complaint 
in this case was timely because it was filed within the 
period prescribed by 12 U.S.C. 1821(d)(14).  The court’s 
determination that Section 1821(d)(14) establishes the 
sole time limit applicable to suits brought by the FDIC 
as receiver does not conflict with any decision of this 
Court or of another court of appeals.  To the contrary, 
it is consistent with the unanimous view of all of the 
other appellate courts, including the Fifth, Ninth, and 
Tenth Circuits, that have considered the issue under Sec-
tion 1821(d)(14) or under virtually identical provisions 
governing suits by other federal entities.  This Court  
has previously denied petitions for writs of certiorari— 
including a petition seeking review of the circuit prece-
dent on which the decision below relied—contending 
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that the circuits’ interpretation of those provisions con-
flicts with CTS Corp. v. Waldburger, 134 S. Ct. 2175 
(2014), and with the presumption against implied repeals.  
See First Horizon Asset Sec., Inc. v. FDIC, 137 S. Ct. 
628 (2017) (No. 16-463); RBS Sec., Inc. v. FDIC, 136  
S. Ct. 1492 (2016) (No. 15-783); Nomura Home Equity 
Loan, Inc. v. National Credit Union Bd., 135 S. Ct. 949 
(2015) (No. 14-379).  The same result is warranted here.  

1. Section 1821(d)(14) assists the FDIC as receiver 
in recovering funds on claims from a failed bank by giv-
ing the FDIC at least three years after its appointment 
as receiver or conservator to investigate and file any 
claims on the receivership’s behalf.  The statute directs 
that “the applicable statute of limitations with regard to 
any action brought by the [FDIC] as conservator or re-
ceiver shall be” the one that Section 1821(d)(14) speci-
fies.  12 U.S.C. 1821(d)(14)(A) (emphases added).  As all 
of the courts of appeals to have considered Section 
1821(d)(14) and its analogues have recognized, “[s]uch 
mandatory language ‘precludes the possibility that 
some other limitations period might apply.’ ”  FDIC v. 
RBS Sec. Inc., 798 F.3d 244, 254 (5th Cir. 2015) (quoting 
NCUA v. Nomura Home Equity Loan, Inc., 764 F.3d 
1199, 1226 (10th Cir. 2014), cert. denied, 135 S. Ct. 949 
(2015)) (brackets omitted), cert. denied, 136 S. Ct. 1492 
(2016); see NCUA v. RBS Sec., Inc., 833 F.3d 1125, 1131 
(9th Cir. 2016); FDIC v. First Horizon Asset Sec., Inc., 
821 F.3d 372, 375 (2d Cir. 2016), cert. denied, 137 S. Ct. 
628 (2017); see also FDIC v. Rhodes, 336 P.3d 961, 965 
(Nev. 2014) (en banc).  

Congress enacted Section 1821(d)(14) as part of 
FIRREA, in response to a widespread financial crisis, 
with the aim of “preventing the collapse of the [finan-
cial] industry, attacking the root causes of the crisis, 
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and restoring public confidence.”  United States v. Win-
star Corp., 518 U.S. 839, 856 (1996) (plurality opinion).  
The provision extending the time for the FDIC to inves-
tigate and determine what causes of action to bring in 
its capacity as conservator or receiver for a failed insti-
tution was “of the utmost importance” to that effort.  
135 Cong. Rec. at 18,866 (statement of Sen. Riegle).  By 
allowing the government to bring “claims that would 
otherwise have been lost due to the expiration of hith-
erto applicable limitations periods,” that provision “sig-
nificantly increase[s] the amount of money that can be 
recovered by the Federal Government through litiga-
tion” and “help[s] ensure the accountability of the per-
sons responsible for the massive losses the Government 
has suffered through the failures of insured institu-
tions.”  Ibid.  

2. Petitioners’ view (Pet. 19) that Section 1821(d)(14) 
does not “create” a new time limit, but instead “draws a 
narrow exception to existing statutes of limitations,” 
cannot be squared with the statutory text.  Section 
1821(d)(14) is not framed as an exception to, or a modi-
fication of, existing time limits.  It is instead a compre-
hensive, freestanding time limit, prescribing what “the 
applicable statute of limitations with regard to any ac-
tion brought by the [FDIC] as conservator or receiver 
shall be.”  12 U.S.C. 1821(d)(14).  Section 1821(d)(14) de-
fines that time limit as either a specified three- or six-
year window, or the “period applicable under State 
law,” whichever is longer.  12 U.S.C. 1821(d)(14)(A)(i)-
(ii).  The fact that the federal time limit may be defined 
as the “period applicable under State law,” when that 
gives the FDIC more time to file its claims, 12 U.S.C. 
1821(d)(14)(A)(i)(II) and (ii)(II), does not support peti-
tioners’ suggestion (Pet. 24) that Section 1821(d)(14) 
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“simply lengthens certain existing state statutes of lim-
itations.”  Whichever of the specified periods applies, 
the time limit in Section 1821(d)(14) is defined by fed-
eral law. 1  

Petitioners appear to acknowledge that, if Section 
1821(d)(14) “create[s] a wholly new federal statute of 
limitations,” Pet. 24 (emphases omitted), then it dis-

                                                      
1 In a footnote, petitioners suggest (Pet. 16 n.1) that Section 

1821(d)(14) “does not apply to federal claims” at all.  That sugges-
tion lacks merit.  See Nomura, 764 F.3d at 1236-1242 (rejecting that 
argument in context of identically worded NCUA statute).  First, 
that contention cannot be squared with the provision’s application 
to “any action brought by the [FDIC] as conservator or receiver.”  
12 U.S.C. 1821(d)(14)(A).  “Read naturally, the word ‘any’ has an 
expansive meaning, that is, ‘one or some indiscriminately of what-
ever kind.’ ”  Ali v. Federal Bureau of Prisons, 552 U.S. 214, 219 
(2008) (citations omitted).  Second, because the term “tort” has long 
been understood to encompass all non-contractual legal wrongs, see, 
e.g., Black’s Law Dictionary 1335 (5th ed. 1979), the statute’s refer-
ence to both “tort claim[s]” and “contract claim[s]” encompasses any 
possible claim that the FDIC might bring in an “action” as receiver.  
A claim can sound in “tort” or “contract” even if it is conferred by 
statute.  See, e.g., City of Monterey v. Del Monte Dunes at Monte-
rey, Ltd., 526 U.S. 687, 709 (1999) (“[T]here can be no doubt that  
[42 U.S.C. 1983] claims  * * *  sound in tort.”); Schillinger v. United 
States, 155 U.S. 163, 169 (1894) (describing patent infringement as 
a “tort”).  Third, the FIRREA time limit was modeled on 28 U.S.C. 
2415, which also referred to “tort” and “contract” time limits.  See 
Nomura, 764 F.3d at 1221.  “When Congress drafted [FIRREA], 
courts had often applied Section 2415 to statutory claims,” id. at 
1239 (citing cases), and had “routinely applied Section 2415 to fed-
eral claims,” id. at 1241.  Congress presumably expected Section 
1821(d)(14) to have similar application.  Id. at 1239; cf. Jerman v. 
Carlisle, McNellie, Rini, Kramer & Ulrich, L.P.A., 559 U.S. 573, 
588-590 (2010) (recognizing that Congress generally intends to in-
corporate existing judicial interpretations of statutory language 
when it places that language in a new statute).  
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places at least some potential time limits that might oth-
erwise apply to claims brought by the FDIC.  See, e.g., 
ibid.  They contend (Pet. 18-30), however, that Section 
1821(d)(14) cannot be the exclusive time limit in a case 
to which Section 77m’s three-year deadline might oth-
erwise apply.  Focusing primarily on the fact that the 
time limit established by Section 1821(d)(14) is denomi-
nated a “statute of limitations,” petitioners argue that 
it cannot displace the three-year time limit in Section 
77m, which can be characterized as a “statute of re-
pose.”  The term “statute of limitations” in Section 
1821(d)(14), however, describes the new time limit it-
self, not any other time limit that Section 1821(d)(14) 
might lengthen or supersede.  The fact that Section 
1821(d)(14) “is itself a statute of limitations, and not a 
statute of repose  * * *  provides no guidance on the 
question whether [it] displaces otherwise applicable 
statutes of repose.”  First Horizon, 821 F.3d at 379.  

Even if the term “statute of limitations” were rele-
vant to determining which time limits Section 
1821(d)(14) was intended to displace, the result in this 
case would be the same.  The term “statute of limita-
tions” can sometimes encompass provisions that contain 
statutes of repose.  See CTS Corp., 134 S. Ct. at 2185 
(observing, inter alia, that “Congress has used the term 
‘statute of limitations’ when enacting statutes of re-
pose”); Nomura, 764 F.3d at 1227-1229.  Indeed, Sec-
tion 77m—entitled “Limitation of actions”—has itself 
sometimes been described as a “statute of limitations.”  
See Nomura, 764 F.3d at 1234 (citing, inter alia, Ernst 
& Ernst v. Hochfelder, 425 U.S. 185, 210 (1976)).  

Congress had no reason to believe that the “statute 
of limitations” it was creating in Section 1821(d)(14) 
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would be viewed as something different from—or sub-
sidiary to—the “Limitation of actions” it had previously 
created in Section 77m.  Indeed, petitioners’ argument 
that Section 1821(d)(14) does not displace “statutes of 
repose” would impermissibly bifurcate Section 77m.  If 
that view were correct, Section 1821(d)(14) would dis-
place one of the time limits in Section 77m (the one-
year-from-discovery time limit), but not the other (the 
three-year-from-sale limit).  That result would be incon-
sistent with this Court’s description of Section 77m as 
an “indivisible determination by Congress as to the ap-
propriate cutoff point” for certain claims, and with the 
Court’s recognition that it “would disserve that legisla-
tive determination to sever the two periods.”  Lampf, 
Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 
501 U.S. 350, 362 n.8 (1991). 2   

3. Petitioners contend (Pet. 18-28) that the decision 
below conflicts with this Court’s decision in CTS Corp. 
That argument lacks merit.  

The CERCLA provision at issue in CTS Corp., 
42 U.S.C. 9658, does not create an exclusive federal 
time limit, as Section 1821(d)(14) does.  Instead, Section 
9658 creates a narrow “[e]xception to [s]tate statutes” 
(while affirming that “[s]tate law [is] generally applica-
ble”) in certain state-law tort suits concerning injuries 
from hazardous substances, by replacing the “com-
mencement date” of the “applicable limitations period” 
in such suits with a “federally required commencement 

                                                      
2 Petitioners’ reliance (Pet. 20-21) on the prefatory clause “[n]ot-

withstanding any provision of any contract,” 12 U.S.C. 1821(d)(14)(A), 
is misplaced.  That language simply clarifies that, although Section 
1821(d)(14) is itself a statute of limitations, it is exempt from the 
usual rule that applicable limitations periods may be shortened by 
agreement. 
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date.”  42 U.S.C. 9658(a)(1)-(2).  Section 9658 defines the 
term “applicable limitations period” to mean “the pe-
riod specified in a statute of limitations during which a 
civil action [relating to exposure to hazardous sub-
stances] may be brought.”  42 U.S.C. 9658(b)(2).  The 
“federally required commencement date” is a discovery 
rule, defined as the date on which the plaintiff “knew (or 
reasonably should have known)” the cause of his inju-
ries.  42 U.S.C. 9658(b)(4)(A).  The Court in CTS Corp. 
held that, “[u]nder this structure, state law is not pre-
empted unless it fits into the precise terms of the excep-
tion.”  134 S. Ct. at 2185.  

Section 1821(d)(14), in contrast, mandates that the 
statute of limitations for “any action” brought by the 
FDIC as receiver “shall be” the one set forth in Section 
1821(d)(14) itself.  12 U.S.C. 1821(d)(14).  This Court’s 
holding that Section 9658 does not engraft a discovery 
rule onto state statutes of repose, CTS Corp., 134 S. Ct. 
at 2185-2189, thus does not govern the determination 
whether Section 1821(d)(14)’s new time limit displaces 
the repose period in the Securities Act.  

First, even assuming arguendo that the term “stat-
ute of limitations” in Section 1821(d)(14) describes the 
set of time limits that it replaces (rather than merely 
the nature of Section 1821(d)(14)’s own time limit), CTS 
Corp. makes clear that use of the term “statute of limi-
tations” is “instructive, but it is not dispositive” of 
whether statutes of repose are covered.  134 S. Ct. at 
2185.  The Court explained that the “general usage of 
the legal terms has not always been precise”; that the 
term “statute of limitations” is “sometimes used” to “re-
fer to any provision restricting the time in which a plain-
tiff must bring suit”; and that Congress, which has 
never used the term “statute of repose” in any enacted 
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law, has “used the term ‘statute of limitations’ when en-
acting statutes of repose.”  Id. at 2185-2186 (citing, inter 
alia, 15 U.S.C. 78u-6(h)(1)(B)(iii)(I)(aa)).  And while 
Section 9658 was enacted against a backdrop that in-
cluded a congressional report distinguishing “statutes 
of repose” from “statutes of limitations,” id. at 2186, 
Section 1821(d)(14) was not.  Rather, the legislative his-
tory of Section 1821(d)(14) evidences an intent that its 
language “should be construed to maximize potential 
recoveries by the Federal Government by preserving to 
the greatest extent permissible by law claims that 
would otherwise have been lost due to the expiration of 
hitherto applicable limitations periods.”  135 Cong. Rec. 
at 18,866 (statement of Sen. Riegle).  

Second, petitioners are wrong in suggesting (Pet. 22) 
that, in light of CTS Corp., Section 1821(d)(14) must be 
read as authorizing the displacement of only a single 
time period—which petitioners presume to be a non- 
repose period—for each claim to which it applies.  In CTS 
Corp., this Court relied in part on statutory language 
suggesting that Section 9658 was intended to modify 
only one time limit, rather than multiple time limits, as 
an indication that it was not intended to apply to a stat-
ute of repose in addition to another time limitation.   
134 S. Ct. at 2186-2187.  No similar argument is availa-
ble here.  Although Section 1821(d)(14) refers in certain 
places to a single time limit, that is the time limit that 
Section 1821(d)(14) itself defines, not (as in CTS Corp.) 
some other time limit that the statute might displace.  
Pet. App. 28a-29a.  Petitioners presumably would ac-
knowledge that, if a claim covered by Section 1821(d)(14) 
were otherwise subject to two overlapping time limits, 
neither of which was a repose period (e.g., a general 
time limit for certain claims and a shorter time limit for 
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suits against particular types of defendants), Section 
1821(d)(14) would displace both.  By the same token, 
Section 1821(d)(14) could displace both a statute of re-
pose and another time limit that is not a statute of re-
pose.  

Third, petitioners are likewise wrong in relying on 
CTS Corp. to suggest (Pet. 22-23) that Section 
1821(d)(14) refers to accrual in a manner inconsistent 
with the displacement of statutes of repose.  In CTS 
Corp., this Court noted that the time periods modified 
by Section 9658 were defined as periods “during which 
a civil action  * * *  may be brought.”  134 S. Ct. at 2187 
(quoting 42 U.S.C. 9658(b)(2)) (internal quotation 
marks omitted).  The Court explained that this defini-
tion did not naturally describe statutes of repose, which 
are “not related to the accrual of any cause of action.”  
Ibid. (citation omitted).  Unlike Section 9658, however, 
Section 1821(d)(14) does not refer to accrual in defining 
the time limits it affects.  Instead, Section 1821(d)(14) 
refers to accrual only in defining the time period that 
Section 1821(d)(14) itself establishes.  See 12 U.S.C. 
1821(d)(14)(A)(i)(I), (ii)(I), and (B).  The starting point 
for Section 1821(d)(14)’s own time limit, moreover, is 
not invariably defined by reference to the accrual of a 
claim, but is sometimes defined by the date on which the 
FDIC became receiver of the failed bank.  See 12 U.S.C. 
1821(d)(14)(B)(i).  

Fourth, CTS Corp. does not support petitioners’ con-
tention that Section 1821(d)(14) is simply a “narrow ex-
ception[]” to state law rather than a “new federal stat-
ute of limitations,” Pet. 24 (emphasis omitted).  The 
characterization of Section 9658 as an “exception” de-
rives from the particular text and operation of that pro-
vision, one subsection of which includes a caption that 
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“characterizes pre-emption as an ‘[e]xception’ to the 
regular rule,”  CTS Corp., 134 S. Ct. at 2185 (quoting 
42 U.S.C. 9658(a)(1)) (brackets in original); another 
subsection of which bears “the heading ‘State law gen-
erally applicable’ ” and “provides the rule that ‘the stat-
ute of limitations established under State law shall ap-
ply,’ ” ibid. (quoting 42 U.S.C. 9658(a)(2)); and under 
which only one aspect of a state statute of limitations—
its “ ‘commencement date’ ”—“is subject to pre-emption,” 
ibid. (quoting 42 U.S.C. 9658(b)(2)).  Section 1821(d)(14), 
in contrast, comprehensively defines what “the applica-
ble statute of limitations” for “any action brought by the 
[FDIC] as conservator or receiver shall be.”  12 U.S.C. 
1821(d)(14)(A). 3 

4. Petitioners also contend (Pet. 28-30) that reading 
Section 1821(d)(14) to supersede the three-year time 
limit in Section 77m would violate the interpretive prin-
ciple disfavoring repeals by implication. As the Tenth 
Circuit recognized with respect to the statute’s NCUA 
analogue, however, Section 1821(d)(14) “does not repeal 
[Section 77m], implicitly or otherwise,” but instead 
“creates a separate limitations framework that func-
tions as a narrow exception for actions brought by [the 
FDIC] on behalf of failed [banks],” Nomura, 764 F.3d 
at 1235.  The general principle disfavoring repeals by 
implication does not apply in such a circumstance.  See 

                                                      
3 Petitioners’ citation (Pet. 25) of United States v. Kwai Fun 

Wong, 135 S. Ct. 1625, 1632 (2015), for the proposition that “no sig-
nificance can be drawn from” mandatory language in a time-limit 
provision reflects a misunderstanding of that decision.  The Court 
in that case held that a statutory deadline’s use of mandatory lan-
guage does not imply that the provision is “jurisdictional,” id. at 
1632-1633, but it did not hold or suggest that such language should 
be ignored altogether. 
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ibid. (citing Strawser v. Atkins, 290 F.3d 720, 733  
(4th Cir.), cert. denied, 537 U.S. 1045 (2002); Greenless 
v. Almond, 277 F.3d 601, 608 (1st Cir.), cert. denied,  
537 U.S. 814 (2002); Harris v. Owens, 264 F.3d 1282, 
1296 (10th Cir. 2001), cert. denied, 535 U.S. 1097 (2002)).  
This Court has declined to rely on that principle where, 
inter alia, the earlier statute would continue to have 
“the same effect” in all situations not directly contem-
plated by the later enactment.  Argentine Republic v. 
Amerada Hess Shipping Corp., 488 U.S. 428, 438 
(1989).  

As the First Circuit has explained, the presumption 
against implied repeals “is a product of  * * *  a belief 
that Congress, focused as it usually is on a particular 
problem, should not be understood to have eliminated 
without specific consideration another program that 
was likely the product of sustained attention.”  Green-
less, 277 F.3d at 608-609 (quoting Cass R. Sunstein, In-
terpreting Statutes in the Regulatory State, 103 Harv. 
L. Rev. 405, 475 (1989)); see Regional Rail Reorganiza-
tion Act Cases, 419 U.S. 102, 134 (1974).  That rationale 
has little force in cases like this one, where the disputed 
question is whether the earlier statute (here, Section 
77m) should continue to govern in the narrow circum-
stance (an action by the FDIC in its capacity as conser-
vator or receiver) that Congress specifically addressed 
when it enacted the later statute (Section 1821(d)(14)).  
See Greenless, 277 F.3d at 608-609.  The clear purpose 
and natural effect of Section 1821(d)(14) is to ensure 
that FDIC suits filed within the statutory deadline will 
be treated as timely, even if they would otherwise be 
time-barred by other provisions of law.  That partial dis-
placement of provisions like Section 77m is scarcely 
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“implied”; it is Section 1821(d)(14)’s unambiguous pur-
pose.  

Petitioners focus (Pet. 28) on the Court’s statement 
in National Ass’n of Home Builders v. Defenders of 
Wildlife, 551 U.S. 644 (2007), that the presumption 
against implied repeals applies also to “implied amend-
ments” that effect “partial repeal[s].”  Id. at 664 n.8.  
But the result that the court of appeals reached here 
does not resemble the “amendment” rejected in Home 
Builders, which would have “partially overrid[den] 
every federal statute mandating agency action” to in-
clude an additional requirement.  Id. at 664 (emphasis 
added).  And even in Home Builders, the canon disfa-
voring implied repeals was not held to dictate a partic-
ular result, but instead contributed to an ambiguity that 
the Court resolved by deferring to the responsible fed-
eral agency.  Id. at 666.  In this case, any ambiguity that 
the implied-repeal canon might create would be re-
solved by the interpretive rule that “statutes of limita-
tions are construed narrowly” in circumstances where 
they are asserted “against the government,” which is 
“given the benefit of the doubt if the scope of the statute 
is ambiguous.”  BP Am. Prod. Co. v. Burton, 549 U.S. 
84, 95-96 (2006). 

5. Petitioners’ additional arguments likewise lack 
merit. 

First, to the extent petitioners contend (e.g., Pet. 1) 
that the decision below is inconsistent with this Court’s 
recent decision in California Public Employees’ Retire-
ment System v. ANZ Securities, Inc., 137 S. Ct. 2042 
(2017), that contention is incorrect.  Although that deci-
sion makes clear that Section 77m is a “statute of re-
pose,” id. at 2055, and thus “displaces the traditional 
power of courts to modify statutory time limits in the 
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name of equity,” ibid., it does not suggest that Section 
77m applies to bar actions as to which Congress has 
specified a special exclusive time limit like Section 
1821(d)(14).  Nor does the decision address or otherwise 
support petitioners’ narrow construction of Section 
1821(d)(14) itself.            

Second, petitioners’ reliance (Pet. 31) on O’Melveny 
& Myers v. FDIC, 512 U.S. 79 (1994), is misplaced.  The 
Court observed in that case that the statute authorizing 
the FDIC to bring a state-law suit as receiver, 12 U.S.C. 
1821(d)(2)(A)(i), “places the FDIC in the shoes of the 
insolvent [institution], to work out its claims under state 
law, except where some provision in the extensive 
framework of FIRREA provides otherwise.”  512 U.S. 
at 87.  The Court cited the time-limit provision at issue 
here as an example of a “provision[] of FIRREA which 
specifically create[s] [a] special federal rule[] of decision 
regarding claims by, and defenses against, the FDIC as 
receiver.”  Id. at 86 (citing 12 U.S.C. 1821(d)(14)). 

Third, petitioners are wrong in asserting (Pet. 33) 
that the decision below is inconsistent with the principle 
that state statutes of repose are applicable in suits un-
der the Federal Tort Claims Act (FTCA), 28 U.S.C. 
1346(b).   The FTCA is a waiver of federal sovereign im-
munity that allows certain tort claims against the 
United States “under circumstances where the United 
States, if a private person, would be liable to the claim-
ant in accordance with the law of the place where the 
act or omission occurred.”  28 U.S.C. 1346(b)(1); see, 
e.g., FDIC v. Meyer, 510 U.S. 471, 474 (1994).  Because 
the waiver limits the liability of the United States to cir-
cumstances in which a private person would be liable 
under state law, it does not encompass a circumstance 
in which a state statute of repose would foreclose an  
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attempt to impose liability on a private person.  The 
scope of the FTCA’s sovereign-immunity waiver, how-
ever, has no bearing on the interpretation of Section 
1821(d)(14)’s “special federal rule[] of decision regard-
ing claims by, and defenses against, the FDIC as re-
ceiver,”  O’Melveny & Myers, 512 U.S. at 86 (citing  
12 U.S.C. 1821(d)(14) (Supp. IV 1992)).   

6. As petitioners recognize (e.g., Pet. 4), the decision 
below accords with the decisions of all other courts of 
appeals that have addressed the interpretation of either 
Section 1821(d)(14) or its NCUA or FHFA analogues.  
See NCUA v. RBS Sec., Inc., 833 F.3d at 1128; FDIC v. 
RBS Sec. Inc., 798 F.3d at 255; Nomura, 764 F.3d at 
1203; see also Beckley Capital Ltd. P’ship v. DiGeron-
imo, 184 F.3d 52, 57 (1st Cir. 1999) (reasoning that, un-
der Section 1821(d)(14), a suit by the FDIC would not 
be barred by a one-year state time limit, whether or not 
that time limit was a typical “statute of limitations,” but 
finding that rule inapplicable where suit was brought by 
the FDIC’s assignee); Rhodes, 336 P.3d at 963.  This 
Court has denied three previous petitions for writs of 
certiorari that raised essentially the same arguments as 
this one.  See First Horizon, 137 S. Ct. at 628; RBS Sec., 
Inc. v. FDIC, 136 S. Ct. at 1492; Nomura, 135 S. Ct. at 
949.  Petitioners identify no changed circumstance that 
would warrant a different result here. 

Petitioners enumerate “four reasons” (Pet. 4) that 
the absence of a circuit conflict should not dissuade this 
Court from granting review.  Those arguments are un-
sound.  First, for reasons discussed above, petitioners 
are wrong to suggest (Pet. 4-5) that the decision below 
conflicts with CTS Corp. or any other decision of this 
Court.  Second, petitioners do not suggest that the im-
portance of the question presented has increased since 
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the Court denied certiorari earlier this year in First 
Horizon.  In particular, they provide no evidence that 
the number or scope of actions presenting the issue has 
increased during that period, and the only actions pre-
senting the issue that were identified in the petition in 
First Horizon were filed years ago.  See Pet. at 29, First 
Horizon, supra (No. 16-463) (list of cases, all of which 
were filed years ago).  Third, petitioners likewise fail to 
provide any evidence that the “financial ramifications” 
(Pet. 6) of those actions have increased over time.  Fi-
nally, petitioners’ suggestion (ibid.) that the govern-
ment has made an “about-face” is incorrect. In its brief 
in CTS Corp., the government explained the distinctions 
between the situation here and the situation in that 
case, see U.S. Amicus Br. at 22-23, CTS Corp., supra 
(No. 13-339), and every circuit to address the question 
has agreed with those distinctions.   

Further review would be especially unwarranted in 
this particular case because the question arises in an in-
terlocutory posture, “a fact that of itself alone fur-
nishe[s] sufficient ground for the denial of the applica-
tion.”  Hamilton-Brown Shoe Co. v. Wolf Bros. & Co., 
240 U.S. 251, 258 (1916); see VMI v. United States, 
508 U.S. 946, 946 (1993) (Scalia, J., respecting the denial 
of the petition for a writ of certiorari).  The fact that 
rejection of petitioners’ threshold time-limitation argu-
ment necessitates further litigation (Pet. 35) does not 
meaningfully differentiate this case from others in 
which litigants have sought this Court’s review of inter-
locutory rulings.  Petitioners may still prevail on re-
mand, and if they ultimately are found liable, they can 
raise their timeliness arguments—together with any 
other claims that may arise during the proceedings—in 
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a single petition for a writ of certiorari following the en-
try of final judgment against them.  See Major League 
Baseball Players Ass’n v. Garvey, 532 U.S. 504, 508 n.1 
(2001) (per curiam) (stating that this Court “ha[s] au-
thority to consider questions determined in earlier 
stages of the litigation where certiorari is sought from” 
the most recent judgment).  

CONCLUSION 

The petition for a writ of certiorari should be denied. 
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