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Respondents have done everything possible to avoid
review of their military commissions—from contesting
Petitioner’s right to seek habeas relief, to holding trials at
Guantanamo, to changing commission rules after trials have
begun. These maneuvers only underscore the commissions’
basic flaw: They are “built upon no settled principles,” are
“entirely arbitrary in [their] decisions,” and are “in truth and
reality no law.” Reid v. Covert, 354 U.S. 1, 26 (1957) (plurality)
(quoting William Blackstone, 1 Commentaries *413).

1. Petitioner faces a military commission, the first in over
50 years, that abandons tradition, the UCM]J, and the Geneva
Conventions. At issue is whether the President can
supersede established civilian and military judicial systems.
“No graver question was ever considered by this court, nor
one which more nearly concerns the rights of the whole
people...” Ex parte Milligan, 71 U.S. 2, 118-19 (1866). Over 600
law professors have argued that these commissions violate
separation of powers and international law. Rep. App. 72a-
103a. Despite disagreement on the merits, the district court
and court of appeals found these collateral issues
jurisdictional and did not abstain.

Trial will neither modify these critical structural issues
nor permit their disappearance. They will inexorably recur.
A record will not illuminate whether Congress’
authorization of “necessary and appropriate force” authorizes
this commission; nor will it illuminate the failure to provide
Geneva Convention immunities. Trial will not settle whether
the Court’s detention decisions apply to this commission.
Compare Pet. App. 6a (applying Hamdi v. Rumsfeld, 124 S. Ct.
2633 (2004)) with Padilla v. Hanft, - F. 3d - (Sept. 9, 2005), slip
op., at 20 (suggesting detention is less harmful than trial).

A trial will shed no light on how Milligan and the
explicitly circumscribed Ex Parte Quirin, 317 U.S. 1, 45-46
(1942) apply to human beings not alleged to have taken up
arms against the U.S. Compare Padilla, slip op., at 11 (Quirin
applicable because “like Hamdi, Padilla took up arms
against United States forces in” Afghanistan) with Pet. App.



62a-67a (Hamdan’s charge, unlike Hamdi and Padilla, which
concerns civil-war conduct going back to 1996, but not
taking up arms against the U.S.). The allegations against
Hamdan are, at most, the same ones for which Lambdin
Milligan was convicted. Milligan, 71 U.S., at 4-5, 27 (Milligan
charged with “conspiring to seize munitions of war” and
“joining and aiding...a secret society...for the purpose of
overthrowing the Government” and “found guilty on all the
charges”). For Milligan not to protect Hamdan would suggest
that the Constitution does not protect human dignity, or the
separation of powers, at Guantanamo —a conclusion at odds
with Rasulv. Bush, 124 S. Ct. 2686, 2698 n.15 (2004). Pet. 15-16.

The lengthy delay occasioned by waiting for the shifting
commission process to conclude-a delay that will preclude
this Court from hearing another commission case for many
years-strongly counsels for certiorari. Delay imposes severe
hardships, to Hamdan, Rep. App. 59a-71a, and to the nation’s
vital interests. E.g., Amicus Briefs filed by Retired Generals
and Admirals, Chief Defense Counsel, and Human Rights
First. The need for immediate review is no less now than it
was in Quirin and other cases, Pet. 9-10; indeed, it is more.

2. An interlocutory posture is not a jurisdictional bar to
certiorari. Nor is it a prudential bar, for reasons the Solicitor
General articulated clearly in United States v. Phillip Morris,
No. 05-92.1 Respondents cite no authority applying any rule

1 Respondents’ Phillip Morris Petition, attached as Rep. App. A, fully
refutes the claims they advance here:

“But the Court has recognized that ‘there is no absolute bar to review of
nonfinal judgments of the lower federal courts’.... See, e.g., Mazurek v.
Armstrong, 520 U.S. 968, 975 (1997).” Id., at 23.

“The Court has not hesitated to review an interlocutory decision when
‘it is necessary to prevent extraordinary inconvenience and
embarrassment in the conduct of the cause.” Indeed, this Court has
granted [interlocutory] review...innumerable times.” Id., at 24 (footnote
and citations omitted, listing nine examples since 2000).

“[TThe issue presents a vitally important and recurring question that has
major consequences for this important case.” Id., at 24.

“[T]he court of appeals would be unlikely to issue a decision until 2007.
Under the best of circumstances, this Court would not receive a petition
for writ of certiorari before the summer of 2007.” Id., at 25-26 & n.

“[T]his Court has repeatedly granted review of interlocutory court of
appeals decisions in similar circumstances involving issues of far less
significance...Norfolk Southern Railway v. Kirby, 125 S. Ct. 385 (2004)...,



against interlocutory review to military court cases, let alone
commission or habeas challenges. On all scores, Quirin, the
closest precedent, dictates that review should occur now. In
the next closest precedent, Solorio v. United States, 483 U.S.
435 (1987), the Court rejected the same interlocutory
objections urged by the Solicitor General here. Rep. App. 7a-
10a. The questions presented are far graver than the service-
connection test at issue in Solorio.?

a. This is not a criminal interlocutory appeal, as
Respondents argue with respect to every other aspect of this
trial. Pet. 30. The Petition challenges an ad hoc commission.
It does not challenge courts-martial or civilian criminal
systems, which are expressly authorized by Congress, time-
tested, and subject to direct oversight by federal courts. Yet
Respondents seek to harvest the benefit of rules from these
fora. The panel itself rejected this logic, finding Quirin, not
Schlesinger v. Councilman, 420 U.S. 738 (1975), the appropriate
lens for viewing prudential doctrines like abstention.
Respondents have even argued that the panel decided all
issues with respect to commissions. Rep. App. 25a-45a.
These judgments are final, not interlocutory. Returning to
the district court serves no purpose. It is by no means clear
that the panel’s rulings can be revisited later, at any time.

Even if this were a typical case, strong reasons militate
in favor of review. The court of appeals has already found
the collateral-order doctrine applicable, recognizing that
“setting aside the judgment after trial” would not address
Mr. Hamdan’s claims. Pet. App. 4a (citing Abney v. United
States, 431 U.S. 651, 662 (1977)).3 Hamdan asserts a right not

which involved narrow issues of maritime liability...Nevertheless, the
Court granted review to decide —before the district court had determined
etitioner’s liability in the maritime contract dispute...” Id., at 26-27
footnote listing additional cases omitted).
% The Court has consistently recognized that military jurisdiction is harsh
even at its best, and has therefore policed jurisdiction before trials begin.
E.g., Tothv. Quarles, 350 U.S. 11 (1955).
3 Like the Petitioners in Helstoski and Abney, Mr. Hamdan contends that he
is immune from trial. Pet. App. 29a (“The government does not dispute
the proposition that prisoners of war may not be tried by military
tribunal.”). Petitioner believes that the commission is not lawfully



to be tried. That right is irretrievably lost upon trial. E.g.,
Helstoski v. Meanor, 442 U.S. 500 (1979) (examining pre-trial a
defendant’s immunity under Speech and Debate Clause).
Just as ordinary concerns against interlocutory review are
“not very persuasive as to the extremely small class of
criminal cases brought against Members of Congress,”
United States v. Myers, 635 F.2d 932, 936 (2d Cir. 1980), they
are not persuasive as to the first commission in a half-century.
Proceduralists in particular should reject Respondents’
attempt to apply rules from conventional settings. Robert
Cover, For James Wm. Moore: Some Reflections on a Reading of
the Rules, 84 Yale L.J. 718 (1975); Duren v. Missouri, 439 U.S.
357 (1979). Unlike judges, commission members lack
independence and often do not explain their reasoning in
opinions. Nor does the commission employ a jury-and
encroachment on the jury function traditionally warrants
interlocutory review. E.g., Beacon Theat. v. Westover, 359 U.S.
500, 501 (1959) (“We granted certiorari because ‘Maintenance
of the jury as a fact-finding body is of such importance...that
any seeming curtailment of the right to a jury trial should be
scrutinized with the utmost care.’”) (citations omitted). And
Respondents do not defend their process against allegations
by their own prosecutors that the commission was
handpicked to ensure Hamdan’s conviction and that
exculpatory evidence would not be given to him. Unlike
established systems, this type of trial record will obscure
more than it illuminates. Pet. 28, 96a; Phillip Morris Pet. 26.
b. Not only are the most basic threshold questions-such
as whether the Constitution and treaties even apply to these

authorized. Putting him in a trial will aggravate, not alleviate, these legal
objections. See Sell v. United States, 539 U.S. 166, 176-77 (2003) (reviewing,
interlocutorily, medication of defendant before trial because of “clear
constitutional importance” and harm that would occur during trial);
Bunting v. Mellen, 124 S. Ct. 1750, 1754 (2004) (Scalia, J., dissenting from
denial of certiorari) (collateral issue review appropriate “to clarify
constitutional rights without undue delay”); In re Sealed Case, 893 F.2d 363,
366-68 (D.C. Cir. 1990); U.S. Pet. Cert., In re Cheney, No. 03-475, at 23-24
(“Where, as here, the separation-of-powers arguments...are logically
antecedent....it serves no purpose to require the President or Vice President
to assert privilege claims before permitting an interlocutory appeal.”).



trials—-undecided by the Court; the rules for the trial are in
constant flux. Respondents admit that they changed the
rules a week before their brief was filed in this Court, just as
they changed the rules on the eve of filing their briefs in
Padilla, Hamdi, and Rasul. The commission now looks like
none other in American history, rendering Respondents’
reliance on Quirin even more untenable. With constantly
shifting terms and conditions, the commissions resemble an
automobile dealership instead of a legal tribunal dispensing
American justice and protecting human dignity.*

The rule changes expose the central problem: the
commission is not founded on law; it is a contrived system
subject to change at the whim of the President. If he can
change the rules this way today, he can change them back
tomorrow, and then change them again the day after, with
the Petitioner’s life (and death-penalty eligibility) hanging in
the balance. The President should not be allowed to “play
ducks and drakes with the judiciary,” Baker v. Carr, 369 U.S.
186, 268 (Frankfurter, J., joined by Harlan, J., dissenting). As
Carmell v. Texas, 529 U.S. 513, 533 (2000) held, “[t]here is
plainly a fundamental fairness interest, even apart from any
claim of reliance or notice, in having the government abide
by the rules of law it establishes...”

If the rule of law means anything, it means that rules are

4 For example, the new rule changes strip two of three commission
members of their votes on legal questions. The Presiding Officer had
previously tried to do this, but Hamdan objected, claiming it was ille%lal
and prejudiced him. Reply App. 52a-56a. In 2004, the head of the
commissions (the Appointing Authority) agreed, concluding that the
President’s Order identifies “only one instance in which the Presiding
Officer may act on an issue of law or fact on his own.” Id., at 57a. The
Secretary of Defense has now overruled the Appointing Authority,
without notice or opportunity for comment. The members were stripped
of their votes ten months after oral argument (but before their decisions;on
multiple legal challenges to the commissions, raising additional suspicions
about the monolithic rulemaking and prosecuting entity.

Respondents suggest Petitioner might not be excluded from the
courtroom. However, as the district court found, the prosecution will
exclude him for two days. Pet. App. 45a. Respondents suggest
commission membership may change, but the Appointing Authority has
already ruled that out, http://www.defenselink.mil/ transcripts/2005/ tr
20050831-3821.html (“one more” member needed on Hamdan's case). In
any case, the Presiding Officer would remain, not alleviating the problem.


http://www.defenselink.mil/transcripts/2005/

known in advance, generally applied, and not subject to
change, particularly after the presiding officer and factfinder
have been empaneled. “Law is something more than mere
will exerted as an act of power. It must not be a special rule
for a particular person or a particular case.” Hurtado v.
California, 110 U.S. 516, 535-36 (1884); Marbury v. Madison, 5
U.S. (1 Cranch) 137, 163 (1803) (a “government of laws, and
not of men”).> The Government’s attempt to evade certiorari
through herky-jerky late changes merely demonstrates the
system’s inherent instability and the constitutional need for
immediate judicial review and legislation establishing rules.
c. This Court has not subjected habeas cases to its rules
for interlocutory appeals. Had it done so, Respondents’
leading precedent, Quirin, would not have been heard.
Rather, “[i]n analyzing the finality of a judgment in a habeas
corpus or prohibition proceeding, the Supreme Court has
recognized that such proceedings are independent matters
and that a final judgment rendered therein is reviewable
regardless of the status of a related prosecution.” R. L. Stern,
et al., Supreme Court Practice 161 (8th ed. 2002). The Court’s
first foray into habeas in the national-security context, Ex
parte Bollman, 8 U.S. 75 (1807), confirms this understanding.®
For example, when a defendant charged under a state

5 See Weaver v. Graham, 450 U.S. 24, 29 n.10 (1981) (“The ex post facto
rohibition also upholds the separation of powers by confining the
egislature to penal decisions with prospective effect and the judiciary and

executive to applications of existing penal law™); United States v. Brown,

381 U.S. 437, 455 n.29 (1965); Rogers v. Tennessee, 532 U.S. 451, 460 (2001).

The Court has been wary of retroactive changes. E.g., Bowen v. Georgetown

Univ. Hosp., 488 U.S. 204 (1988). They are “contrary to fundamental

notions of justice,” Kaiser Aluminum v. Bonjorno, 494 U.S. 827, 855 (1990)

(Scalia, J., concurring), in that they upset an accused’s expectations and

compromise crafting defense strategy. Calder v. Bull, 3 U.S. 386 (1798).

The petitioners were charged with participating in a conspiracy to
overthrow the U.S. That the petition was filed before trial had commenced
was held irrelevant. As Chief Justice Marshall wrote, a “question brought
forward on a habeas corpuls] is always distinct from that which is
involved in the cause itselt}.). .and therefore these questions are separated,
and may be decided in different courts.” 8 U.S,, at 101. Although the Court
knew the case might “excite and agitate the passions of men,” it found a
need to decide it, for “[w]hether this inquiry be directed to the fact or to
the law, none can be more solemn, none more important to the citizen or
to the government; none can more affect the safety of both.” Id. at 125.



“anti-secret organization” statute brought a pre-trial habeas
challenge to the statute’s legality, the Court held that a habeas
action “is quite unlike the fragmentary or branch proceeding
... held to be interlocutory only,” and that a habeas decision
“refusing to discharge him is a final judgment in that suit
and subject to review by this Court.” New York ex. rel Bryant
v. Zimmerman, 278 U.S. 63, 70-71 (1928). This rule “has been
respected and given effect in an unbroken line of...decisions
...[and] followed in other cases,” id. at 71; Rescue Army wv.
Mun. Court, 331 U.S. 549, 566-67 (1947) (rule “well settled”);
Holmes v. Jennison, 39 U.S. 540, 564-65 (1840). Moreover, the
prospect of renewal of a habeas petition does not deprive a
judgment of finality. Betts v. Brady, 316 U.S. 455, 461 (1942).

d. This Court has regularly reviewed, over the objection
of the Solicitor General, interlocutory criminal cases. E.g.,
Bates v. United States, 522 U.S. 23 (1997); Solorio, supra; Oliver
v. United States, 466 U.S. 170 (1984). “[T]he interlocutory
status of the case may be no impediment to certiorari where
the opinion of the court below has decided an important
issue, otherwise worthy of review, and Supreme Court
intervention may serve to hasten or finally resolve the
litigation.” Stern, supra, at 260; Estelle v. Gamble, 429 U.S. 97,
103 (1976); Land v. Dollar, 330 U.S. 731, 734 n.2 (1947); United
States v. Gen. Motors, 323 U.S. 373, 377 (1945). This Petition
presents the ultimate questions raised by Hamdan’s case,

and they have been fully decided below.

Furthermore, the Court has heard interlocutory appeals
to resolve issues of importance to other cases. Stern, supra, at
259-60 (citing 18 cases); Cent. Bank v. First Interstate Bank, 511
U.S. 164, 170 (1994); Santa Fe Indus. v. Green, 430 U.S. 462
(1977); Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 (1976).
Respondents have argued that the decision below not onl
resolves all challenges to all commissions, but most all
claims brought by the hundreds of Guantanamo detainees.”

7 The questions presented are cleanly distinct from Petitioner’s guilt or
innocence, and concern the same matters that led the district court to
enjoin Hamdan’s commission. They do not concern an accidental “classic
‘trial error,”” Arizona v. Fulminante, 499 U.S 279, 309 (1991), but rather the
systemized and foreseeable denial of fundamental rights that amount to
“structural defects in the constitution of the trial mechanism [itself], [and]
which defy analysis by ‘harmless-error’ standards.” Id.



e. Finally, prudential reasons to defer review do not
apply, since federal jurisdiction has already been exercised
to decide fundamental issues® Unlike the ordinary case,
where a panel decision might be questioned by another
Circuit, this decision is the law of the nation. Denying
certiorari freezes that law into place for years to come.

As such, Respondents’ abstention argument militates in
favor of certiorari. If prudence requires courts to stay silent,
denying certiorari would leave in place a court of appeals’
decision that is anything but silent. The many virtues of
judicial inaction are not furthered by denying review of a
case where the Government itself contends that the panel
reached out improperly to decide key issues. See Korematsu v.
United States, 323 U.S. 214, 246 (1944) (Jackson, ], dissenting).’

3. By overreading one footnote (in Eisentrager) and
underreading another (in Rasul), the court of appeals created
a legal black hole where no law applies. In this setting,
individuals will not merely be detained, but tried and
sentenced to life imprisonment and even death.

Respondents’ characterizations of the panel’s decision
are belied by their own representations in al Odah, where
they argued that Hamdan binds the court of appeals on

8 At most, Respondents’ claim militates in favor of granting the Petition
while commission proceedings are underway, or for deferring its
consideration until those proceedings conclude, not denying the writ
altogether. See Stern, supra, at 311, 451; Medellin v. Dretke, 125 S. Ct. 2088,
2105 (O’Connor, J., dissentinag). The statutory restrictions on review of
state-court proceedings in Medellin are not applicable here. Id., at 2090-92.
Respondents’ contention that the district court should have abstained is
wrong and was properly rejected by both the court of appeals and district
court. Pet. App. 3a, 23a; Hamdan Ct. App. Br. 8-31. Respondents’
speculation that Petitioner may be acquitted does not diminish the need
for this Court’s immediate review. Issues of military-court jurisdiction are
unique because an accused cannot secure the benefit of an acquittal. See
United States v. Ball, 163 U.S. 662, 669 (1896) (“an acquittal before a court
having no jurisdiction is, of course,...no bar to subsequent indictment and
trial in a court which has jurisdiction of the offence.”); Rep. App. 59a-71a.
Even if the Commission found Hamdan not guilty, the Appointing
Authority and Review Board could send his case back. 32 C.E.R. §9.5(p).
Commission rules permit Hamdan to be charged with another offense
(such as conspiring to commit some other offense, or even aiding and
abetting the very same object offenses for which he is currently charged).
Id. Cf. Spencer v. Kemna, 523 U.S. 1, 18 (1998) (“capable of repetition, yet
evading review”). As long as the Military Order stands, Respondents can
bring new charges—and subject Hamdan to new trials —ad infinitum.



matters such as whether the Constitution and Geneva
Conventions protect detainees at Guantanamo. Rep. App.
11a-24a. Furthermore, elaboration of Rasul is easier in a case
involving criminal prosecution (with life imprisonment and
the stigma of conviction at stake)--a context where the
Constitution, UCM]J, and treaties provide far more rights.
For example, GPW Arts. 3 and 102 speak of trial rights, as do
many constitutional and UCM] provisions. This Court’s
recognition of Petitioner’s rights would not automatically
extend to noncommission detainees. The al Odah cases
involve myriad individuals of diverse citizenship, captured
in a variety of conflicts. Before wading into them, the Court
should provide guidance in a single, cleanly presented case.!”

4. Unlike the court below, other circuits have held that
the habeas statute permits treaties to be judicially enforced.
Ogbudimkpa v. Ashcroft, 342 F.3d 207, 219 (3d Cir. 2003); Wang
v. Ashcroft, 320 F.3d 130 (2d Cir. 2003). Wang did not rely on
“rights created by a statute.” Opp. Br. 20. The portion of
Wang Respondents quote is a summary of a lawyer’s
argument, not its holding. Wang relied on the treaty,
implemented in domestic law via statute, and used habeas to
enforce it. 320 F.3d at 141 n.16. In this case, there is no
dispute that the GPW has been implemented by AR 190-8,

10 Respondents’ brief is marred by numerous errors. First, some claims
are wrong. The guilt phase of trial was not “one month” away; on the
morning of the district court’s ruling the Presiding Officer indicated that it
was many months awaf. (To date, no discovery order has issued
permitting access to inculpatory or exculpatory material.) Petitioner did
raise 10 U.S.C. 3037 in his D.C. Circuit brief at pp. 15 and 63. Hamdan does
challenge his detention, Habeas Pet., at 25. The claim that Petitioner will
remain detained as an “enemy combatant” cannot be assumed given the
pending appeal in al Odah. Conspiracy is not a stand-alone offense triable
under the laws of war, see Amicus Br. of Professors Martinez and Danner,
http:/ /www.law.georgetown.edu/ faculty /nkk/documents/dannermarti
nezamicus.pdf. Review in Quirin was not due to an “imminent execution,”
and the Government tellingly cites to nothing to support its claim. Quirin
was heard before the verdicts, not before sentencing. 317 U.S. at 19-20.

Second, some claims contradict one another, such as the assertion that
this case implicates the “most sensitive national security concerns,” and
the simultaneous claims that the number of commission cases is “small,”
Opp. Br,, at 16, and Petitioner would be detained anyway, id., at 13.

Third, some claims are simply incredible, such as the claim that
Respondents fear the delay from certiorari, Opp. Br., at 16, in light of the
near three-year delay in merely charging Petitioner. Rep. App. 68a.
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and would be enforced under Wang’s rationale. Pet. 24-25.11

5. Common Article 3, on which the court below broke
with the Second Circuit and was itself divided, provides yet
another reason for certiorari. No vehicle problems exist; the
panel fully reached the merits. As amici 304 Parliamentarians
point out, even if the GPW is not judicially enforceable, this
Court’s elimination of the panel’s merits holding is critical to
vindicate diplomatic and military-enforcement mechanisms.
Because the panel rested on statutes explicitly incorporating
laws of war, 10 U.S.C. 821; Murray v. The Schooner Charming
Betsy, 6 U.S. 64 (1804), this case is an ideal vehicle to examine
whether the GPW applies to the “war on terror.”

6. Respondents’ claims at pp. 27-29 are irrelevant.
Petitioner does not dispute the existence of “armed conflict,”
the question is whether the resolution permitting “necessary
and appropriate force” authorizes this commission, particularly
when the panel found the laws of war inapplicable. Milligan
requires applying the benefits, as well as the burdens, of the
laws of war to defendants; under the panel’s reasoning, no
law exists for Hamdan to violate. Pet. 12-15.

CONCLUSION

Review would enable this Court to preserve a status quo
that has existed for more than a half-century, and permits
the Court to examine Respondents’ revolutionary proposals
before they indelibly alter the charter of American justice. In
this unique setting, certiorari is the prudent course.

I Petitioner has consistently maintained that he is not a member of al-
Qaeda or of any armed forces. Respondents do not allege that Petitioner
engaged in hostilities; that is why Petitioner is protected under Art.
4(.:—1% (4?, which covers “[p]ersons who accompany the armed forces without
actually being members thereof.” Even if the CSRT labeled Hamdan an
enemy combatant, a determination not in the record, he would be
protected under Art. 4(a)(1). That article protects al-Qaeda members who
were “militi[a] or volunteer corps forming part of” Taliban forces. For this
reason, the Government told the district court that the CSRT had “zero
effect” on the case, C.A. App. 250-51, but now, inconsistently, relies on it.

Petitioner need not fulfill the criteria of Art. 4(a)(2), as he explicitly
argued below. Hamdan Ct. AEp. Br., 47-49. As the district court correctly
found, the circumstances of his capture, his insistence upon innocence,
and his claims to GPW protection establish “doubt” sufficient to require
an Article 5 tribunal, and further resolution as to which specific subsection
cannot take place until after that tribunal. Pet. App. 28a-32a.
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REPLY APPENDIX A
No. 05-92
In the Supreme Court of the United States
UNITED STATES OF AMERICA, PETITIONER
V.
PHILIP MORRIS USA, INC,, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

EDWIN S. KNEEDLER
Acting Solicitor General
Counsel of Record

PETER D. KEISLER
Assistant Attorney General
MICHAEL R. DREEBEN
Deputy Solicitor General
JEFFREY P. MINEAR
Assistant to the Solicitor
General

SHARON Y. EUBANKS
STEPHEN D. BRODY
FRANK J. MARINE

MARK B. STERN

ALISA B. KLEIN

MARK R. FREEMAN
Attorneys

Department of Justice
Washington, D.C. 20530-0001
(202) 514-2217

QUESTION PRESENTED

Whether the district court's equitable jurisdiction to
issue “appropriate orders” to “prevent and restrain”
violations of the Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C. 1964(a), encompasses
the remedial authority to order disgorgement of illegally-
obtained proceeds.
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II. THE INTERLOCUTORY CHARACTER OF THE
COURT OF APPEALS' DECISION IN THIS INSTANCE
WEIGHS IN FAVOR OF THIS COURT'S REVIEW

The United States has pointed out in numerous
instances that the interlocutory character of a court of
appeals' decision normally counsels against this Court's
immediate review because the proceeding in the lower court
may obviate the need for the Court's intervention. See, e.g.,
Brotherhood of Locomotive Firemen & Enginemen v. Bangor &
Aroostook R.R., 389 U.S. 327, 328 (1967). But the Court has
recognized that "there is no absolute bar to review of
nonfinal judgments of the lower federal courts" and that the
interlocutory character of a decision affects only the
prudential calculus of whether certiorari should be granted.
See, e.g., Mazurek v. Armstrong, 520 U.S. 968, 975 (1997) (per
curiam) (summarily reversing an interlocutory order). When
"there is some important and clear-cut issue of law that is
fundamental to the further conduct of the case and that
would otherwise qualify as a basis for certiorari, the case
may be reviewed despite its interlocutory status." Robert L.
Stern et al., Supreme Court Practice 259 (8th ed. 2002). The
Court has not hesitated to review an interlocutory decision
when "it is necessary to prevent extraordinary inconvenience
and embarrassment in the conduct of the cause." American
Constr. Co. v. Jacksonville, Tampa & Key West Ry., 148 U.S. 372,
384 (1893). Indeed, this Court has granted review of
interlocutory court of appeals decisions, decided pursuant to
28 U.S.C. 1292(b), innumerable times.

[footnote] For a few recent examples, see, e.g., Cutter v.
Wilkinson, 125 S. Ct. 2113 (2005); Norfolk S. Ry. v. Kirby, 125 S. Ct. 385
(2004); Jones v. R.R. Donnelley & Sons Co., 541 U.S. 369 (2004); Gratz
v. Bollinger, 539 U.S. 244 (2003); Beneficial Nat’l Bank v. Anderson,
539 U.S. 1 (2003); Breuer v. Jim’s Concrete of Brevard, Inc., 538 U.S.
691 (2003); Bartnicki v. Vopper, 532 U.S. 514 (2001); Green Tree Fin.
Corp.-Ala. v. Randolph, 531 U.S. 79 (2000); Harris Trust & Sav. Bank v.
Salomon Smith Barney Inc., 530 U.S. 238 (2000).

This case presents an instance in which the
prudential considerations weigh heavily in favor of
immediate review. The issue presented here-whether Section
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1964(a) authorizes a court to grant the government the
remedy of equitable disgorgement in a RICO action-plainly
warrants this Court's review for the reasons already stated:
(1) the divided court of appeals' resolution of that issue is
inconsistent with the decisions of this Court and other courts
of appeals (pp. 9-19, supra); and (2) and the issue presents a
vitally important and recurring question that has major
consequences for this important case (pp. 20-23, supra). The
interlocutory character of the court of appeals' ruling on that
issue should not preclude this Court's review where the
interlocutory review process has produced an erroneous
intermediate appellate court ruling that, if left undisturbed,
would require the district court to fashion a remedy based
on fundamentally mistaken principles of law.

The district court determined five years ago that
Section 1964(a) allows equitable disgorgement, Pet. App.
117a-121a, and it certified its May 24, 2004, order, despite the
government's objection, for the limited purpose of obtaining
guidance on whether the so-called "Carson standard" for
disgorgement applies to this case. See id. at 148a-153a. Over
a forceful dissent, the court of appeals panel majority elected
to go beyond the narrow issue that prompted the district
court to certify its order. See id. at 37a-49a, (Tatel, J.,
dissenting); see note 1, supra. Indulging respondents'
"questionable tactics" (id. at 48a), the divided court reached
out to decide an issue unnecessarily and contrary to the
decisions of this Court, other courts of appeals, and the court
of appeals' own precedent. See pp. 9-19, supra.

That unwarranted and badly mistaken decision-
which the en banc court left unreviewed following a tie vote
on whether to grant rehearing-will impair, rather than
advance, the ultimate resolution of this case. The district
court certified its order for interlocutory review to address
the applicability of the Carson standard, which that court
discerned to provide a "substantial ground for difference of
opinion." See Pet. App. 151a (emphasis omitted). The court
of appeals majority instead reached out to address an issue-
the availability of disgorgement-over which the district court
and the courts of appeals were heretofore in agreement. If
the Court postpones correction of the court of appeals'
mistaken guidance until after the district court issues an
artificially constrained final judgment and this complex case
traces a new route through the court of appeals, then the
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district court will be precluded from correctly resolving this
litigation until remand proceedings can be convened at a far
distant date.

[footnote] Under the current schedule, post-trial briefing will not be
completed until October 2005. See Order #964-A (June 10, 2005). The
district court could conceivably issue a final decision by early 2006, but
even if the court of appeals undertook expedited review, the briefing in
the court of appeals would likely not be completed until the summer of
2006. Given the massive record in this case, the court of appeals would be
unlikely to issue a decision until 2007. Under the best of circumstances,
this Court would not receive a petition for writ of certiorari before the
summer of 2007. If the Court granted the petition, it could not reasonably
be expected to issue a decision until 2008. Under this optimistic
projection, remand proceedings would be unlikely to commence until late
2008 at the earliest. In light of the daunting burden the district court
would face in recommencing proceedings three or more years from now
in this complex six-year-old case, the Court should resolve the
correctness of the court of appeals’ interlocutory guidance during its 2005
Term so that the district court can issue a final decision—relying on this
Court’s definitive guidance—by the summer of 2006.

The district court has not yet rendered a ruling on
liability in this case, but respondents have no basis for
expecting a favorable outcome. The government has put
forward a powerful liability case, see note 7, supra, and the
district court has provided no indication that the
government has failed to carry its burden of proof. In any
event, this Court has repeatedly granted review of
interlocutory court of appeals decisions in similar
circumstances involving issues of far less significance. For
example, the Court recently reviewed an interlocutory court
of appeals decision addressing remedial issues in advance of
a liability determination in Norfolk Southern Railway v. Kirby,
125 S. Ct. 385 (2004). That case, which involved narrow
issues of maritime liability affecting a limited number of
carriers, involved matters of far less pressing public
importance than the issue involved here. Nevertheless, the
Court granted review to decide-before the district court had
determined petitioner's liability in the maritime contract
dispute -whether petitioner was entitled to the protection of
potential contractual liability limitations. See id. at 392.
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[footnote] The Court followed the same practice in Yamaha Motor
Corp., US.A. v. Calhoun, 516 U.S. 199 (1996), granting review to
determine, in advance of a liability determination, whether certain state
law remedies remain available to a personal injury claimant in a maritime
wrongful-death suit. See id. at 204. The Court also followed that practice
in Chan v. Korean Air Lines, Ltd., 490 U.S. 122 (1989), granting review,
in advance of a liability determination, to determine whether the Warsaw
Convention’s limitation on damages for passenger death applies despite
the defendant’s failure to provide adequate notice of the limitation. See
id. at 124. Similarly, the Court decided a case concerning the availability
of an innocent-owner defense in a civil forfeiture action where the
claimant, on remand, could also defeat forfeiture by rebutting the finding
of probable cause. United States v. 92 Buena Vista Ave., 507 U.S. 111
(1993). Each of these cases reached the Court after the respective court of
appeals rendered a decision through the interlocutory procedure set out in
28 U.S.C. 1292(b). See Kirby, 125 S. Ct. at 392; Yamaha, 516 U.S. at
204-205; Chan, 490 U.S. at 124-125; 92 Buena Vista Ave., 507 U.S. at
116.

In short, this case warrants the Court's attention at
this critical juncture of the litigation. The court of appeals'
mistaken interlocutory guidance not only presents an
obstacle, rather than an aid, to the ultimate termination of
the litigation, but it stands as a mistaken precedent that will
continue to misdirect other courts and constrain the
government's ability to seek full relief in future civil RICO
cases. As the court of appeals panel itself acknowledged, its
decision has created a circuit conflict, and the court of
appeals' inability to decide the issue en banc ensures that the
conflict will persist until this Court resolves it.

CONCLUSION
The petition for a writ of certiorari should be granted.
Respectfully submitted.

EDWIN S. KNEEDLER*
Acting Solicitor General

PETER D. KEISLER
Assistant Attorney General

MICHAEL R. DREEBEN
Deputy Solicitor General
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JEFFREY P. MINEAR
Assistant to the Solicitor General
SHARON Y. EUBANKS
STEPHEN D. BRODY
FRANK J. MARINE
MARK B. STERN
ALISA B. KLEIN
MARK R. FREEMAN
Attorneys

* The Solicitor General is disqualified in this case.
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REPLY APPENDIX B

In the Supreme Court of the United States
October Term, 1985

Richard Solorio, Petitioner
V.
United States of America

On Petition for a Writ of Certiorari to the United States
Court of Military Appeals

BRIEF OF THE UNITED STATES IN OPPOSITION

Charles Fried

Solicitor General
Department of Justice
Washington, D.C. 20530

The decision of the Court of Military Appeals is correct,
it does not conflict with any decision of this Court, and it
involves a jurisdictional issue that has no impact beyond the
military justice system. Furthermore, petitioner's contentions
are not ripe for this Court's review : petitioner's convictions
have not yet been reviewed on direct appeal, and one of the
questions in the petition was not raised in any of the lower
courts. For these reasons, review by this Court is not
warranted.

1. This case is currently in an interlocutory posture. The
Court of Military Appeals rendered its decision on a
government appeal from the trial judge's dismissal of the
charges against petitioner. Following that court's decision,
petitioner was convicted and sentenced. Petitioner's sentence
includes a term of confinement in excess of six months and a
bad conduct discharge. If that sentence is upheld by the
convening authority (see Art. 60, UCM]J, 10 U.S.C. (& Supp.
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II) 860), petitioner's convictions and sentence will be
reviewed by the Coast Guard Court of Military Review
under Article 66 of the UCM]J, 10 U.S.C. (& Supp. II) 866. If
that court rules against him, petitioner will again be able to
seek review by the Court of Military Appeals under Article
67 of the UCM]J, 10 US.C. (& Supp. II) 867. Because a
favorable decision by either court below on petitioner's
pending appeal may render moot the claims that he has
raised in his petition, review by this Court at this time would
be premature.

The record on petitioner's appeal from the judgment of
conviction also provides a more complete factual
background against which to consider the claims presented
in the petition. Contrary to petitioner's assertion (Pet. 20), the
trial on the merits has produced additional facts that are
relevant to the issue of jurisdiction.! Accordingly, on
petitioner's upcoming appeal, the Court of Military Review
will be able to apply its expertise to the more complete
factual record of the case, so as to present a better record for
subsequent review. See Schlesinger v. Councilman, 420 U.S.
738, 760 (1975) (noting that whether an offense is subject to
prosecution by court-martial is a "matter[] as to which the
expertise of military courts is singularly relevant") ; see also
id. at 760-761 n.34. There is therefore no need for this Court
to decide the claims presented by petitioner in the current
posture of this case.

Petitioner maintains (Pet. 19) that review by this Court
is necessary at this time because a service-member defendant
may petition for a writ of certiorari only from a judgment of
the Court of Military Appeals. Petitioner contends that his
opportunity to seek review by this Court will be frustrated if
the Court of Military Appeals declines to re-view his case
again. That claim, however, is not persuasive.

When Congress gave this Court certiorari jurisdiction in
military cases, it gave the Court jurisdiction to review only
the judgments of the Court of Military Appeals, and not the
courts of military review. Congress restricted this Court's
jurisdiction in that fashion to ensure that the cases coming to
this Court would be only those involving issues of
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substantial national importance. See S. Rep. 98-53, 98th
Cong., 1st Sess. 8-11, 33-34 (1983); H.R. Rep. 98-549, 98th
Cong., 1st Sess. 16-17 (1983). If the Court of Military Appeals
were to decline to review petitioner's case following the
affirmance of his conviction, it would put petitioner in
precisely the same position as if the court of military review
had ruled against him in the first instance and the Court of
Military Appeals had declined to review that ruling. The fact
that the Court of Military Appeals has a screening function
that is designed to limit the number of military cases
reaching this Court should not provide a justification for
relaxing the usual principles counseling against review of
interlocutory decisions.

5. We are informed that, for example, additional
evidence of the impact of the offenses on the victims'
families, which the Court of Military Appeals considered
significant (Pet. App. 10a-12a), was developed during the
trial testimony of the victims' mothers, who did not appear
at the pretrial hearing. It was also revealed during the trial
that one of the victims had considered suicide

In any event, the Court of Military Appeals has been
sensitive to the fact that it must grant review before a
defendant may seek review in this Court. Consistent with
congressional concern as to the role that it plays in the
process (S. Rep. 98-53, supra, at 34), the Court of Military
Appeals has in some cases granted review and summarily
affirmed on the basis of its own longstanding precedents
that have never been reviewed by this Court, apparently in
order to allow the defendant to seek review in this Court.

See, e.g., United States v. Spicer, 20 M.]. 188 (1985), cert.
denied, No. 84-1978 (Oct. 21, 1985) ; United States v.
Simmons, 21 M.]. 38 (1985), cert. denied, No. 85-857 (Feb. 24,
1986) United States v. Holman, 21 M.J. 149 (1985), cert.
denied, No. 85-963 (Jan. 13, 1986).

Moreover, the decision by the Court of Military Appeals
not to review petitioner's case would not prevent him from
obtaining review of his claims by a federal court. Petitioner
can collaterally attack his convictions by filing a petition for
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a writ of habeas corpus in federal district court, as Congress
recognized when it limited direct review in this Court from
the judgments of the military courts. See S. Rep. 98-53, supra,
at 32-33.

On the merits, petitioner's claims do not warrant further
review. The courts below correctly applied this Court's
decisions to the facts of this case, and petitioner has not
presented any sufficient reason to justify further review.

The Constitution (Art. I, § 8, Cl. 14) empowers Congress
to provide for the court-martial of service-men for
committing crimes. Whether an individual serviceman may
be tried by a court-martial for a particular crime turns on
whether, on the facts of the case, the offense and the
underlying conduct sufficiently affect the interests of the
military as to be "service-connected." Councilman, 420 U.S.
at 760; Rel f ord v. Commandant, 401 U.S. 355, 365-369 (1971)
; O'Callahan v. Parker, 395 U.S. 258 (1969). That inquiry
requires a court to gauge "the impact of an offense on
military discipline and effectiveness, * * * whether the
military interest in deterring the offense is distinct from and
greater than that of civilian society, and * * * whether the
distinct military interest can be vindicated adequately in
civilian courts." Councilman, 420 U.S. at 760. This under-
taking involves "matters of judgment that often turn on the
precise set of facts in which the offense has occurred," as to
which "the expertise of military courts is singularly relevant"
(ibid.). See also Relford, 401 U.S. at 365-366 (adopting "an ad
hoc approach to cases where a trial by court-martial is
challenged). The ruling below that petitioner can be tried by
a court-martial is consistent with these principles...
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REPLY APPENDIX C

IN THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 05-5064, 05-5095 through 05-5116

KHALED A.F. AL ODAH, et al., Petitioners-
Appellees/Cross-Appellants,
\%

UNITED STATES OF AMERICA, et al., Respondents-
Appellants/Cross-Appellees.

ON APPEAL FROM THE UNITED STATES
DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SUPPLEMENTAL BRIEF FOR THE UNITED STATES,
ET AL.

The United States submits this supplemental brief in
response to this Court's order of July 26, 2005, which
directed the government to file a brief "addressing the
effect of this court's opinion in Hamdan v. Rumsfeld, No. 04-
5393 (D.C. Cir. July 15, 2005)." Hamdan significantly
undercuts the claims advanced by petitioners in this case.
Specifically, it bolsters our argument that the Due Process
Clause of the Fifth Amendment is inapplicable to aliens
captured abroad and held at Guantanamo Bay, Cuba. In
addition, Hamdan forecloses petitioners' Geneva
Convention claims altogether by holding that the Geneva
Convention does not create judicially enforceable rights, and
its rationale is fully applicable to petitioners' other treaty-
based claims. Finally, Hamdan bars petitioners' claims
based on Army regulations relating to the treatment of
detainees.

STATEMENT

In Hamdan v. Rumsfeld, = F3d __ , 2005 WL
1653046, No. 04-5393 (D.C. Cir. July 15, 2005), this Court
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upheld the legality of the use of military commissions to try
alien enemy combatants for violations of the laws of armed
conflict. Hamdan himself, who served as the personal
driver for Osama bin Laden and other high ranking al
Qaeda members and associates, was captured during
military operations in Afghanistan and was transferred to a
detention facility at Guantanamo Bay, Cuba. In July 2003,
the President issued a finding that "there is reason to
believe that [Hamdan] was a member of al Qaeda or was
otherwise involved in terrorism directed against the United
States," and designated Hamdan for trial by military
commission. Slip op. 4. In July 2004, Hamdan was charged
with conspiracy to commit the offenses of attacking civilians,
attacking civilian objects, murder by an unprivileged
belligerent, destruction of property by an unprivileged
belligerent, and terrorism.

Hamdan filed a petition for a writ of habeas corpus
in federal district court to challenge the commission
proceedings. The district court granted the petition in part.
Invoking various provisions of the Third Geneva
Convention, that court enjoined the ongoing military
commission proceedings against Hamdan and ordered him
released to the general detention population at the
Guantanamo Bay Naval Base.

This Court reversed. It held that the Authorization
for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224
(2001) (AUMF), among other provisions, "authorized the
military commission that will try Hamdan." Slip op. 9. It
further held that the district court had erred in determining
that the Third Geneva Convention creates judicially
enforceable rights, see slip op. 10-13, and that members and
affiliates of al Qaeda qualify for prisoner-of-war status under
the Geneva Convention, see slip op. 13-14. Next, this Court
stated that, contrary to Hamdan's argument, the Supreme
Court's decision in Rasul v. Bush, 124 S. Ct. 2686 (2004),
considered only the "‘narrow' question" of the scope of
statutory habeas jurisdiction, and the fact "[t]hat a court has
jurisdiction over a claim does not mean the claim is valid."
Slip op. 11, 13. And it held that military commissions need
not follow the procedural rules laid out for courts-martial
in the Uniform Code of Military Justice. See slip op. 17-18.
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ARGUMENT

I. Hamdan undermines petitioners' claims based on
the Due Process Clause of the Fifth Amendment.

As we explained in our opening brief, petitioners'
constitutional claims lack merit because the Due Process
Clause is inapplicable to aliens captured abroad and held at
Guantanamo Bay, Cuba. See Opening Brief for the United
States 15-29. Both the Supreme Court and this Court have
been "emphatic" in rejecting "the claim that aliens are
entitled to Fifth Amendment rights outside the sovereign
territory of the United States." United States v. Verdugo-
Urquidez, 494 U.S. 259, 269 (1990); see also Johnson wv.
Eisentrager, 339 U.S. 763, 781-85 (1950). Under Eisentrager,
the applicability of the Fifth Amendment turns on whether
the United States is sovereign over a territory, not whether it
merely exercises control there. See id. at 778; see also
Verdugo, 494 U.S. at 269.

Petitioners do not contend that the United States is
sovereign at Guantanamo Bay, but instead rely on an
expansive reading of the Supreme Court's decision in Rasul
v. Bush, 124 S. Ct. 2686 (2004). In Rasul, the Court held that
jurisdiction under the habeas statute extends to claims
brought by detainees at Guantanamo Bay. Petitioners attach
dispositive significance to a footnote in Rasul stating that
their allegations "unquestionably describe ‘custody in
violation of the Constitution or laws or treaties of the
United States.' 28 U.S.C. § 2241(c)(3)." 124 S. Ct. at 2698 n.15.
In their view, this footnote implicitly overruled the Fifth
Amendment holdings of Eisentrager and its progeny.

Hamdan undermines petitioners' implausible
reading of Rasul. In Hamdan, this Court explained that
Rasul addressed only the scope of statutory habeas
jurisdiction, leaving Eisentrager's substantive holdings
intact. As the Court stated, Rasul decided a "mnarrow'
question: whether federal courts had jurisdiction under 28
U.S.C. §2241 “to consider challenges to the legality of the
detention of foreign nationals' at Guantanamo Bay." Slip op.
11 (quoting Rasul, 124 S. Ct. at 2690). The Court further
stressed: "That a court has jurisdiction over a claim does not
mean that the claim is valid. See Bell v. Hood, 327 U.S. 678,
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682-83 (1946)." Slip op. 13; compare Opening Brief for the
United States 24 (citing Bell for the proposition that "[t]o say
that these allegations are sufficient for jurisdictional
purposes, a reading of footnote 15 strongly suggested by
context, establishes only that they are not ‘wholly
insubstantial' or “frivolous' on the merits"). Thus, Hamdan
supports our argument that Rasul did not alter the
established principle that the Fifth Amendment is
inapplicable to aliens who are outside the sovereign territory
of the United States.

II. Hamdan forecloses petitioners' claims under the
Third Geneva Convention, and significantly weakens their
other treaty-based claims.

In Hamdan, this Court squarely held that the Third
Geneva Convention does not create judicially enforceable
rights. See slip op. 13 ("We therefore hold that the 1949
Geneva Convention does not confer upon Hamdan a right to
enforce its provisions in court."). It also rejected the
argument, advanced by petitioners here, see Appellees' Brief
62-64, that the habeas statute permits courts to enforce treaty
rights that otherwise would not be judicially enforceable. See
slip op. 13 ("The availability of habeas may obviate a
petitioner's need to rely on a private right of action . . . but it
does not render a treaty judicially enforceable."). These
holdings are binding on this panel and are dispositive of
petitioners' claims under the Third Geneva Convention.

Moreover, even if the Convention were judicially
enforceable, alternative holdings in Hamdan would
foreclose petitioners' claims on the merits. Hamdan held that
the Convention does not apply to al Qaeda and its members,
since that organization is not one of the "High Contracting
Parties" to the Convention. Slip op. 14. Nor could Hamdan
qualify for prisoner-of-war status as "a member of a group"
that meets the requirements of Article 4(A)(2) of the
Convention-requirements that include displaying "a fixed
distinctive sign recognizable at a distance" and conducting
"operations in accordance with the laws and customs of
war." Ibid. The President has determined that neither al
Qaeda detainees nor Taliban detainees qualify for prisoner-
of-war status, see Addendum to Opening Brief for the
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United States 9a-10a, and petitioners do not, and could not,
challenge that manifestly correct foreign-policy judgment of
the Commander-in-Chief These holdings in Hamdan
therefore provide alternative bases for rejecting petitioners'
Geneva Convention claims.

Petitioners have also asserted claims under treaties
other than the Third Geneva Convention, including the
Fourth Geneva Convention, see Appellees' Brief 70, the
Optional Protocol to the Convention on the Rights of the
Child on the Involvement of Children in Armed Conflict, see
id. at 71, the Convention for Elimination of the Worst Forms
of Child Labor, see ibid, and the International Covenant on
Civil and Political Rights, see id. at 72 n.65. Hamdan's
reasoning undermines all of these claims. Hamdan
explained that "this country has traditionally negotiated
treaties with the understanding that they do not create
judicially enforceable individual rights." Slip op. 10. That is
because, "[a]s a general matter, a “treaty is primarily a
compact between independent nations,' so "[i]f a treaty is
violated, this “becomes the subject of international
negotiations and reclamation,' not the subject of a lawsuit."
Ibid. (quoting Head Money Cases, 112 U.S. 580, 598 (1884)).
Therefore, "' [i]nternational agreements, even those directly
benefiting private persons, generally do not create private
rights or provide for a private cause of action in domestic
courts." Ibid. (quoting Restatement (Third) of the Foreign
Relations Law of the United States § 907 cmt. a, at 395
(1987)). Petitioners have made no effort to overcome this
presumption against judicial enforceability with respect to
the treaties on which they rely. For this reason, those treaty
claims should be rejected.

III. Hamdan forecloses petitioners' claims based on
Army regulations.

Petitioners have claimed that Army Regulation 190-8
entitles them to be treated as prisoners of war. See Appellee
Brief 75. As we have explained, even if their interpretation
of the regulation were correct, the regulation could not
override the President's contrary determination that al
Qaeda and Taliban detainees are not entitled to prisoner-of
war status. See Opening Brief 64. This Court accepted this
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argument in Hamdan when it held that the regulation only
"requires that prisoners receive the protections of the
Convention “until some other legal status is determined by
competent authority.' Slip op. 19. The Court went on to
conclude that "[n]othing in the regulations, and nothing
Hamdan argues, suggests that the President is not a
‘competent authority' for these purposes." Ibid.

Petitioners have not explained exactly what
procedures they believe are guaranteed to them by Army
Regulation 190-8. But even assuming that petitioners have a
right to have their status determined by a "competent
tribunal," the Hamdan Court held that a military
commission was such a tribunal because, as specified by
Army Regulation 190-8, it was '"composed of three
commissioned officers, one of whom must be field-grade."
Ibid. The Combatant Status Review Tribunals (CSRTs) that
have determined petitioners' status as enemy combatants
also meet these requirements. See JA 1194 ("Each tribunal
shall be composed of a panel of three neutral commissioned
officers . . . . The senior member of each Tribunal shall be an
officer serving in the grade of 0-6 and shall be its President.
The other members of the Tribunal shall be officers in the
grade of 0-4 and above."). Although the CSRTs did not
specifically address petitioners' prisoner-of-war status, they
did find petitioners to be enemy combatants by virtue of
their association with Taliban or al Qaeda forces, see JA
1187, and this, combined with the President's determination
concerning those groups, removes any doubt as to their
prisoner-of-war status. Hamdan thus forecloses petitioners'
claims under Army Regulation 190-8.

CONCLUSION

For the foregoing reasons, as well as for the reasons
stated in our principal briefs, the district court's order
should be reversed insofar as it denies the Government's
motions to dismiss, and the cases should be remanded
with instructions to dismiss.

Respectfully submitted,
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Deputy Assistant Attorney General

DOUGLAS N. LETTER
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REPLY APPENDIX D

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Nos. 05-5062, 05-5063

LAKHDAR BOUMEDIENE, et al., Petitioners-
Appellants,

V.
GEORGE W. BUSH, et al., Respondents-Appellees.

ON APPEAL FROM THE UNITED STATES
DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SUPPLEMENTAL BRIEF FOR THE FEDERAL
APPELLEES

Appellees George W. Bush, et al, submit this
supplemental brief in response to this Court's order of July
26, 2005, which directed the government to file a brief
"addressing the effect of this court's opinion in Hamdan v.
Rumsfeld, No. 04-5393 (D.C. Cir. July 15, 2005)." Hamdan
significantly undercuts the claims advanced by petitioners in
this case. Specifically, it bolsters our argument that the Due
Process Clause of the Fifth Amendment is inapplicable to
aliens captured abroad and held at Guantanamo Bay, Cuba.
In addition, Hamdan forecloses petitioners' Geneva
Convention claims altogether by holding that the Geneva
Convention does not create judicially enforceable rights, and
its rationale is fully applicable to petitioners' other treaty-
based claims. Finally, Hamdan undermines petitioners'
argument that the President lacks the authority to detain
petitioners as enemy combatants.

STATEMENT
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In Hamdan v. Rumsfeld, F3d ___, 2005 WL
1653046, No. 04-5393 (D.C. Cir. July 15, 2005), this Court
upheld the legality of the use of military commissions to
try alien enemy combatants for violations of the laws of
armed conflict. Hamdan himself, who served as the
personal driver for Osama bin Laden and other high ranking
al Qaeda members and associates, was captured during
military operations in Afghanistan and was transferred to
a detention facility at Guantanamo Bay, Cuba. In July 2003,
the President issued a finding that "there is reason to believe
that [Hamdan] was a member of al Qaeda or was otherwise
involved in terrorism directed against the United States,"
and designated Hamdan for trial by military commission.
Slip op. 4. In July 2004, Hamdan was charged with
conspiracy to commit the offenses of attacking civilians,
attacking civilian objects, murder by an unprivileged
belligerent, destruction of property by an unprivileged
belligerent, and terrorism.

Hamdan filed a petition for a writ of habeas corpus
in federal district court to challenge the commission
proceedings. The district court granted the petition in part.
Invoking various provisions of the Third Geneva
Convention, that court enjoined the ongoing military
commission proceedings against Hamdan and ordered him
released to the general detention population at the
Guantanamo Bay Naval Base.

This Court reversed. It held that the Authorization
for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224
(2001) (AUMF), among other provisions, "authorized the
military commission that will try Hamdan." Slip op. 9. It
further held that the district court had erred in
determining that the Third Geneva Convention creates
judicially enforceable rights, see slip op. 10-13, and that
members and affiliates of al Qaeda qualify for prisoner-of-
war status under the Geneva Convention, see slip op. 13-
14. Next, this Court stated that, contrary to Hamdan' s
argument, the Supreme Court's decision in Rasul v. Bush,
124 S. Ct. 2686 (2004), considered only the "narrow'
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question" of the scope of statutory habeas jurisdiction, and
the fact "[t]hat a court has jurisdiction over a claim does not
mean the claim is valid." Slip op. 11, 13. And it held that
military commissions need not follow the procedural rules
laid out for courts-martial in the Uniform Code of
Military Justice. See slip op. 17-18.

ARGUMENT

I. Hamdan undermines petitioners' claims
based on the Due Process Clause of the Fifth
Amendment.

As we explained in our principal brief, petitioners'
constitutional claims lack merit because the Due Process
Clause is inapplicable to aliens captured abroad and held at
Guantanamo Bay, Cuba. See Brief for Appellees 13-27.
Both the Supreme Court and this Court have been
"emphatic" in rejecting "the claim that aliens are entitled to
Fifth Amendment rights outside the sovereign territory of the
United States." United States v. Verdugo-Urquidez, 494
U.S. 259, 269 (1990); see also Johnson v. Eisentrager, 339
U.S. 763, 781-85 (1950). Under Eisentrager, the applicability
of the Fifth Amendment turns on whether the United States
is sovereign over a territory, not whether it merely exercises
control there. See id. at 778; see also Verdugo, 494 U.S. at
269.

Petitioners do not contend that the United States is
sovereign at Guantanamo Bay, but instead rely on an
expansive reading of the Supreme Court's decision in Rasul
v. Bush, 124 S. Ct. 2686 (2004). In Rasul, the Court held that
jurisdiction under the habeas statute extends to claims
brought by detainees at Guantanamo Bay. Petitioners attach
dispositive significance to a footnote in Rasul stating that
their allegations "unquestionably describe ‘custody in
violation of the Constitution or laws or treaties of the
United States.' 28 U.S.C. § 2241(c)(3)." 124 S. Ct. at 2698 n.15.
In their view, this footnote implicitly overruled the Fifth
Amendment holdings of Eisentrager and its progeny.

Hamdan undermines petitioners' implausible
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reading of Rasul. In Hamdan, this Court explained that
Rasul addressed only the scope of statutory habeas
jurisdiction, leaving Eisentrager's substantive holdings
intact. As the Court stated, Rasul decided a "narrow’
question: whether federal courts had jurisdiction under 28 U.
S.C. § 2241 “to consider challenges to the legality of the
detention of foreign nationals' at Guantanamo Bay." Slip op.
11 (quoting Rasul, 124 S. Ct. at 2690). The Court further
stressed: "That a court has jurisdiction over a claim does not
mean that the claim is valid. See Bell v. Hood, 327 U.S. 678,
682-83 (1946)." Slip op. 13; compare Brief for Appellees 23
(citing Bell for the proposition that "[no say that these
allegations are sufficient for jurisdictional purposes, a
reading of footnote 15 strongly suggested by context,
establishes only that they are not “wholly insubstantial' or
“frivolous' on the merits"). Thus, Hamdan supports our
argument that Rasul did not alter the established principle
that the Fifth Amendment is inapplicable to aliens who are
outside the sovereign territory of the United States.

II. Hamdan forecloses petitioners' treaty-based
claims.

In Hamdan, this Court held that the Third Geneva
Convention does not create judicially enforceable rights. See
slip op. 13 ("We therefore hold that the 1949 Geneva
Convention does not confer upon Hamdan a right to enforce
its provisions in court."). It also rejected the argument,
advanced by petitioners here, see Appellants' Brief 30-33,
that the habeas statute permits courts to enforce treaty rights
that otherwise would not be judicially enforceable. See slip
op. 13 ("The availability of habeas may obviate a petitioner's
need to rely on a private right of action . . . but it does not
render a treaty judicially enforceable.").

Petitioners in this case have asserted claims under
the Fourth Geneva Convention rather than the Third Geneva
Convention. But the two conventions are indistinguishable in
all material respects, and petitioners have identified no reason
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why one would be judicially enforceable while the other is
not. More generally, Hamdan' s reasoning undermines
whatever claims petitioners might have under the Fourth
Geneva Convention. Hamdan explained that "this country
has traditionally negotiated treaties with the understanding
that they do not create judicially enforceable individual
rights." Slip op. 10. That is because, "[a]s a general matter, a
treaty is primarily a compact between independent nations,'
so "[IJf a treaty is violated, this “becomes the subject of
international negotiations and reclamation,' not the subject
of a lawsuit." Ibid. (quoting Head Money Cases, 112 U.S. 580,
598 (1884)). Therefore, "' [i]nternational agreements, even
those directly benefiting private persons, generally do not
create private rights or provide for a private cause of action
in domestic courts." Ibid. (quoting Restatement (Third) of
the Foreign Relations Law of the United States § 907 cmt. a,
at 395 (1987)). Petitioners have made no effort to overcome
this presumption against judicial enforceability with respect
to the Fourth Geneva Convention--or with respect to the
International Covenant on Civil and Political Rights, on
which they also rely, see Appellants' Brief 33-34. For this
reason, petitioners' treaty claims should be rejected.

ITII. Hamdan supports the President's authority to detain
enemy combatants.

Petitioners contend that the Authorization for Use of
Military Force, Pub. L. No. 107-40, 115 Stat. 224 (2001)
(AUMF), does not authorize their detention. See
Appellants' Brief 20-27. As we have explained, the detention
of enemy combatants is independently justified by the
President's inherent constitutional authority, even apart from
the AUMEF. See Brief for Appellees 55-56. But in any event,
Hamdan confirms that petitioners' reading of the AUMF is
unduly narrow. As Hamdan explains, the AUMF gives the
President authority "'to use all necessary and appropriate
force against those nations, organizations, or persons he
determines planned, authorized, committed, or aided' the
[September 11] attacks and recognized the President's
‘authority under the Constitution to take action to deter
and prevent acts of international terrorism against the
United States.' Slip op. 8 (quoting AUMF). Hamdan held
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that this authority includes, as "an “important incident to the
conduct of war,' the power to seize and detain enemy
combatants, and to try and punish them for violations of the
laws of war. Ibid (quoting In re Yamashita, 327 US. 1
(1946)). This power necessarily includes the presidential
authority at issue in this case.

Petitioners suggest that the AUMF is limited to those
individuals who were personally involved in the September
11 attacks, see Appellants' Brief 20, or that it applies only in
certain geographical areas, see id. 23. But see Curtis A.
Bradley & Jack L. Goldsmith, Congressional Authorization
and the War on Terrorism, 118 Harv. L. Rev. 2048, 2109, 2118
(2005) (arguing that "Congress has authorized the President
to use force against all members of al Qaeda, including
members who had nothing to do with the September 11
attacks and even new members who joined al Qaeda after
September 11" and that "the AUMF authorizes the President
to use force anywhere he encounters the enemy"). While
Hamdan had no occasion to address the precise arguments
advanced by petitioners here, its broad reading of the AUMF
contains no suggestion of the limitations that petitioners
advocate.

CONCLUSION

For the foregoing reasons, as well as for the reasons
stated in our principal brief, the judgment of the district
court should be affirmed.

Respectfully submitted,

PAUL D. CLEMENT Solicitor
General

PETER D. KEISLER Assistant Attorney
General

KENNETH L. WAINSTEIN Acting United
States Attorney
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Deputy Assistant Attorney General
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ROBERT M. LOEB

ERIC D. MILLER

Attorneys, Appellate Staff
Civil Division, Room 7256
Department of Justice

950 Pennsylvania Ave., N W.
Washington, D. C. 20530-0001
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REPLY APPENDIX E

No. 02-CV-00299

IN THE UNITED STATES DISTRICT
COURT FOR THE DISTRICT OF
COLUMBIA

DAVID M. HICKS, Petitioner
V.

GEORGE WALKER BUSH, President of the
United States, et al., Respondents,

RESPONDENTS RENEWED RESPONSE
AND MOTION TO DISMISS OR FOR
JUDGMENT AS A MATTER OF LAW

WITH RESPECT TO PETITIONER’S
CHALLENGES TO THE MILITARY
COMMISSION PROCESS

Hamdan v. Rumsfeld

The D.C. Circuit’s decision in Hamdan resolved a
number of core issues concerning the military commissions.
As explained below, it resolved challenges to the lawfulness
of the military commissions and determined, inter alia, that
abstention is appropriate with respect to issues concerning
how those commissions carry out their responsibilities.

a. In Hamdan, the Court of Appeals first rejected
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the argument that the President lacked authorityl to

establish the military commissions.2 The Court of Appeals
first concluded that Congress had authorized military
commissions through the authorization for the use of force
contained in the AUMEF, because an “‘important incident to
the conduct of war is the adoption of measures by the
military commander . . . to seize and subject to disciplinary
measures those enemies who . . . have violated the law of
war’ [and that] ‘[the trial and punishment of enemy
combatants’ . . . is thus part of the ‘conduct of war.”” 2005
WL 1653046 at *3 (quoting In re Yamashita, 327 U.S. 1, 11
(1946)). The Court of Appeals further held that two statutes
reflected the President’s authority to establish military
commissions. First, it noted that the Supreme Court in Ex
parte Quirin, 317 U.S. 1, 28-29 (1942), had held that Congress
authorized military commissions through the predecessor to

10 U.S.C. § 821.3 See 2005 WL 1653046 at *3.

I Hamdan had raised the argument that Article I, § 8, of the
Constitution gives Congress the power “to constitute Tribunals inferior to
the supreme Court,” that “Congress has not established military
commissions, and that the President has no inherent authority to do so
under Article I1.” 2005 WL 1653045 at *2.

21n addressing the President’s authority to establish the military
commissions, the Hamdan Court rejected the government’s argument that
the court should abstain with respect to such jurisdictional issues under
the doctrine of abstention reflected in Schlesinger v. Councilman, 420
U.S. 738 (1975), applied in this Circuit in New v. Cohen, 129 F.3d 639
(D.C. Cir. 1997), which generally eschews federal court intervention in
ongoing military tribunals. See 2005 WL 1653046 at *1-*2.

3 Section 821 provides that the provision of courts-martial
jurisdiction in the UCMJ does not “deprive military commissions . . . of
concurrent jurisdiction with respect to offenders or offenses that by
statute or by the law of war may be tried by military commission.” Quirin
addressed Article 15 of the Articles of War, enacted in 1916. See 317
U.S. at 28-29. As noted in Hamdan, since the “modern version of Article
15 is 10 U.S.C. § 821,” Congress authorized the President to establish
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Second, the Court of Appeals noted that Congress had
also authorized the President to establish procedures for
military commissions in 10 U.S.C. § 836(a). See id. The D.C.
Circuit held that in light of these enactments, Quirin, and
Yamashita, “it is impossible to see any basis for Hamdan's
claim that Congress has not authorized military
commissions.”4 Id. (citation omitted).

b. The D.C. Circuit also rejected Hamdan's
challenges to the military commissions based on the GPW.
The Court first held that the GPW did not confer rights
enforceable in federal court. 2005 WL 1653046 at *4. The
Court relied on the holding of Johnson v. Eisentrager, 339
U.S. 763 (1950), that the 1929 Geneva Convention was not
judicially enforceable, concluding that this aspect of

Eisentrager is “still good law and demands . . . adherence.”d
2005 WL 1653046 at *4.6
The Court of Appeals further held that even if the

military commissions through this statute. 2005 WL 1653046 at *3.

4 The Hamdan court dismissed an argument attempting to
distinguish Quirin and Yamashita on the ground that the military
commissions in those cases were in “war zones” while Guantanamo Bay
is far removed from the battlefield. The Hamdan Court questioned “why
this should matter.” 2005 WL 1653046 at *3. Further, the Court found
that the distinction did not hold because the military commission in
Quirin sat in the Department of Justice building in Washington, D.C., and
the military commission in Yamashita sat in the Philipines after the
Japanese surrender. Id.

5 The D.C. Circuit compared the 1949 GPW to the 1929
Convention and found that although there are differences, “none of them
renders Eisentrager’s conclusion about the 1929 Convention inapplicable
to the 1949 Convention.” 2005 WL 1653046 at *5.

6 The D.C. Circuit also found that Eisentrager required rejection
of any argument that the habeas statute, 28 U.S.C. § 2241, somehow
permits courts to enforce the GPW. 2005 WL
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GPW could be judicially enforced, Hamdan’s challenge to
the commission would fail. The Court rejected Hamdan’s
argument that the military commission ran afoul of GPW
art. 102, which provides that a “prisoner of war can be
validly sentenced only if the sentence has been pronounced
by the same courts according to the same procedure as in the
case of members of the armed forces of the Detaining

Power.”” 2005 WL 165304 at *6. The Hamdan Court noted
that the petitioner in the case did not satisfy the

requirements for treatment as a prisoner-of war (“POW”)8
and that any claimed assertion of such status requiring
resolution could be decided by the military commission. Id.
The Court also concluded that the GPW would not
apply to al Qaeda, of which petitioner in the case was
alleged to be a part. The Court noted that the so-called
Common Articles? in the GPW contemplate application in
two types of conflicts: GPW art. 2 (Common Article 2)

1653046 at *6. Hamdan noted that Eisentrager determined that any
individual rights specified in the 1929 Geneva Convention “were to be
enforced by means other than the writ of habeas corpus.” Id. Moreover,
while the Supreme Court’s decision in Rasul v. Bush, 542 U.S. 466, 124
S. Ct. 2686 (2004), gave district courts jurisdiction over Guantanamo Bay
detainee habeas corpus petitions, “Rasul did not render the Geneva
Convention judicially enforceable.” 2005 WL 1653046 at *6. Hamdan
noted that while the availability of habeas may relieve a petitioner of the
need for a private right of action, it does not render a treaty judicially
enforceable. Id. The Court of Appeals further noted that merely
providing a court jurisdiction over a claim does not make the claim valid.
1d. (citing Bell v. Hood, 327 U.S. 678, 682-83 (1946)).

T If Article 102 was applicable, the relevant court would be a
court-martial.

8 See GPW art. 4.

9 The Common Articles are contained in all the Geneva
Conventions, including the GPW.



Reply App. 29a

provides for application of the Conventions in international
conflicts, namely, (a) in “all cases of declared war or of any
other armed conflict which may arise between two or more
of the High Contracting Parties;” (b) in “all cases of partial or
total occupation of the territory of a High Contracting
Party;” or (c) when a non-signatory “Power[] in conflict”
“accepts and applies the provisions [of the Conventions].”
The Court concluded, however, that al Qaeda is neither a
“High Contracting Party” nor a “Power” that “accepts and
applies” the Conventions, within the meaning of Common
Article 2. 2005 WL 1653046 at *6.

The second type of conflict is contemplated in GPW
art. 3 (Common Article 3) and involves “armed conflict not
of an international character occurring in the territory of one
of the High Contracting Parties,” which the Hamdan Court
described as “a civil war.” 2005 WL 1653046 at *7. In such
cases, Common Article 3 prohibits “the passing of sentences
and the carrying out of executions without previous
judgment pronounced by a regularly constituted court
affording all the judicial guarantees which are recognized as
indispensable by a civilized people.” Although Afghanistan
is a “High Contracting Party” and Hamdan was captured
there, the Hamdan Court deferred to President Bush’s
determination that the conflict against al Qaeda is
international in scope, and thus, not covered by Common

Article 3.10 Id. The Court noted that such a determination
“is the sort of political-military decision constitutionally
committed to” the President, id. (citing Japan Whaling Ass'n
v. Am. Cetacean Soc’y, 478 U.S. 221, 230 (1986)), and that the
President’s “construction and application of treaty
provisions is entitled to ‘great weight,”” id. (citing United

10 See Memorandum for the Vice President, the Secretary of
State, the Secretary of Defense, et al., from President George W. Bush
Re: Humane Treatment of al Qaeda and Taliban Detainees § 2 (Feb. 8,
2002) (available at
http://www.library.law.pace.edu/research/020207 _bushmemo.pdf)
(finding “relevant conflicts are international in scope”).



http://www.library.law.pace.edu/research/020207_bushmemo.pdf

Reply App. 30a

States v. Stuart, 489 U.S. 353, 369 (1989); Sumitomo Shoji
America, Inc. v. Avagliano, 457 U.S. 176, 186 (1982); Kolovrat
v. Oregon, 366 U.S. 187, 194 (1961)).

In a key aspect of its opinion, however, the Hamdan
Court held that regardless of its conclusion regarding
application of Common Article 3 to al Qaeda, the Court
would in any event “abstain from testing the military
commission against the requirement in Common Article
3(1)(d) that sentences must be pronounced ‘by a regularly
constituted court affording all the judicial guarantees which
are recognized as indispensable by civilized peoples.”” See
2005 WL 1653046 at *7. The Court referenced the doctrine of
abstention reflected in Schlesinger v. Councilman, 420 U.S.
738 (1975), applied in this Circuit in New v. Cohen, 129 F.3d
639 (D.C. Cir. 1997), which eschews federal court
intervention in ongoing military tribunals where the federal
court challenge does not raise substantial arguments
regarding the military tribunal’s jurisdiction over the
accused, i.e., regarding the right of the military to try the
accused at all. See New, 129 F.3d at 644 (citing Councilman,
420 U.S. at 759). The Court stated:

Unlike [petitioner’s] arguments that the military
commission lacked jurisdiction, his argument here is
that the commission’s procedures - particularly its
alleged failure to require his presence at all stages of
the proceedings - fall short of what Common Article 3
requires. The issue thus raised is not whether the
commission may try him, but rather how the
commission may try him. That is by no stretch a
jurisdictional argument. No one would say that a
criminal defendant’s contention that a district court
will not allow him to confront witnesses against him
raises a jurisdictional argument. Hamdan’s claim
therefore falls outside the recognized exception to the
Councilman doctrine.  Accordingly, comity would
dictate that we defer to the ongoing military



Reply App. 31a

proceedings. If [petitioner] were convicted, he could
contest his conviction in federal court after he
exhausted his military remedies.

2005 WL 1653046 at *7 (emphasis in original).11

c. The D.C. Circuit in Hamdan also rejected
arguments that the military commissions established by the
Military Order were contrary to the Uniform Code of
Milita