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GOVERNMENT’S OPPOSITION TO PETITIONERS’ MOTION TO
LIFT THE STAY

Petitioners have filed a “Motion to Expedite Issuance of Decision on the Merits
and to Lift the Stay.” The Government takes no position on the expedition motion
and defers to this Court as to the question of when it is ready to issue an opinion in

this case. ‘We do, however, oppose the motion insofar as it seeks to lift the district



court’s stay governing petitioners’ habeas actions. The district court here stayed its
proceedings pending the outcome of the merits ruling in the appeals pending in the
above-captioned cases. More than 120 similar stay orders from virtually every
district court judge in this Circuit have been issued in detainee habeas cases. In each
ofthose cases, the district courts properly recognized that proceeding with the habeas
cases would be inappropriate until this Court issues its decision in these cases
addressing the fundamental jurisdictional and constitutional issues.

Moreover, the propriety of such stays have already been fully briefed and
argued to this Court in several related appeals. See Kiyemba v. Bush (D.C. Cir. Nos.
05-5487 through 05-5492, and 06-5042) (argued September 11, 2006); Paracha v.
Bush (D.C. Cir. 05-5 194,. (05-5211, 05-5333) (argued December &, 2005). As more
fully explained in our briefs in those related appeals, a stay of the district court
proceedings in this context ié an entirely proper case-management order that is well
within the district court’s discretion. In addition, vacating the district court’s stay to
permit petitioners’ habeas and conditions-of-confinement claims to proceed in the
district court would be contrary to the Military Commissions Act, which eliminates
the district court’s subject matter jurisdiction over petitioners’ habeas and condition-
of-confinement claims. Notably, this Court in both Kiyemba and Paracha, when

faced with arguments that the district court stays were erroneous, did not vacate the
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stayé. To the contrary, this Court itself stayed proceedings, after oral argument,
pending the outcome of the merits appeals pending in these cases.

1. Petitioners seek to immediately lift the district court’s order staying the
proceeding in Al Odah, pending the outcome of these appeals. That stay, however,
was an erAltirer.proper order, well within the district court’s discretion. A district
court “has broad discretion to stay proceedings as an incident to its power to control

its own docket.” Clinton v. Jones, 520 U.S. 681, 706 (1997); accord Rhines v.

Weber, 125 S. Ct. 1528, 1534 (2005). In exercising that discretion, the district court

“must weigh competing interests and maintain an even balance.” Landis v. North

Am. Co., 299 U.S. 248, 254-55 (1936). When a case presents “great issues” and
“novel problems of far-reaching importance to the parties and the public,” and a stay
“will settle many and simplify them all,” a stay is unquestionably proper, so long as
it is “kept within the bounds of moderation.” Landis, 299 U.S. at 256. As the
Supreme Court has explained, “‘[e]specially in cases of extraordinary public moment,
[a plaintiff] may be required to submit to delay not immoderate in extent and not
oppressive in its consequences if the public welfare or convenience will thereby be
promoted.”” Clinton, 520 U.S. at 707 (quoting Landis, 299 U.S. at 256).

In accordance with these standards, the district court properly exercised its

discretion in staying the proceedings in Al Odah pending this Court’s resolution of
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the merit appeals in Al Odah and Boumediene. The stay was entered to ensure
consistent and expéditious treatment of overlapping, complex and fundamental issues
critical to the litigation of these cases. The appeals before this Court raise the
fundamental questions of: whether the district court has habeas jurisdiction and, if
so, what is the scope and nature of that habéas review; whether the action should be
transferred to this Court’s jurisdiction under the Detainee Treatment Act (“DTA”),
whether the detainees, as aliens outside the United States detained as enemy
combatants, can invoke rights under the U.S. Constitution; and, if so, whether the
process afforded in enémy combatant tribunal proceedings violated any constitutional
due process rights that the detainees might have. In sum, the decision from the Court
in the present appeals will provide guidance as to how peti‘ziohers’ habeas cases
should proceed, if at all. Recognizing this fact, the district courts in this Circuit have
issued well over 120 stay orders — staying disposition of the habeas claims until this
Court renders its ruling in Al Odah and Boumediene. The broad consensus reached
by the district court judges in this Circuit is that permitting the cases to move forward
absent guidance from this Court would waste the resources of the judiciary and the
parties.

As noted above, the propriety of such stays has already been fully briefed and

argued to this Court in several related appeals. See Kiyemba v. Bush (D.C. Cir. Nos.
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05-5487 through 05-5492, and 06-5042) (argued September -1 1, 2006); Paracha v.
Bush (D.C. Cir. 05-5194,05-5211,05-5333) (argued December 8,2005). Aswehave
more fully explained in our briefs in those related appeals, a stay of the district court
proceedings in this context is an entirely proper case-management order that is well-
wi'thin the district court’s discretién. In both Kiyvemba and Paracha, when faced with
arguments that the district court stays were an abuse of discretion, this Court did not
vacate the stays. To the contrary, this Court itself stayed proceedings, after oral
argument, pending the outcome of the merits appeals pending in these cases. This
Court has likewise stayed other related appeals and petitions filed under the DTA.
See, e.g., Parhat v. Gates (No. 06-1397), Bismullah v. Rumsfeld (No. 06-1197), Al
Ginco (Nos. 06-5191, 06-5196, 06-5197; 06-5198, 06-5205, 06-5235, 06-5236).
This Court’s act of staying these cases demonstrates that the similar stays entered by
the district courts were not an abuse of discretion.

2. The rationale for staying the cases is even stronger given the enactment of
the MCA, which withdraws jurisdiction from the district court in these cases. As we
have explained in our supplemental brief to this Court, pursuant to the Military
Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600 (MCA), which
became law on October 17, 2006, the district courts no longer possess jurisdiction

over petitioners’ cases, including their claims challenging their conditions of
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confinement. See also Hamdan v. Rumsfeld, No. 04-1519 (JR), 2006 WL 3625015,

at *2-3 (D.D.C. Dec. 13, 2006). The MCA amends 28 U.S.C. § 2241 to provide that
“I'njo court, justice, or judge shall have jurisdiction” to consider any action “relating
to any aspect of the detention, transfer, tre‘ratrnent, trial, or conditions of confinement”
of aliens detained by the United States as enemy combatants. See MCA § 7(a). This
amendment to Section 2241 took effect on the date of enactment and applies
specifically “to all cases, without exception, pending on or after the date of the
enactment of this Act which relate to any aspect of the detention, transfer, treatment,
trial, or conditions of detention of an alien detained by the United States since
September 11,2001.” MCA § 7(b). Thus, petitioners’ requested rckief — vacatur of
the district court étay of pr_oceedings — would be futile in that the district court no
longer possesses jurisdiction over this matter.

Petitioners’ reliance on their conditions-of-confinement claims as a ground for
vacating the district court stay of proceedings is particularly inappropriate. While
petitioners, in suppieinental briefing regarding the MCA, have argued that the MCA’s
elimination of jurisdictién over habeas detention claims violates the Suspension
Clause of the Constitution, the MCA’s removal of jurisdiction to consider claims

pertaining to conditions of confinement clearly does not implicate the Suspension



Ciause.i Thus, regardless of how this Court rules in regard to the MCA’s effect on
the pending habeas detention claims, section 7 of the MCA unambiguously removes

jurisdiction over petitioners’ claims regarding conditions of confinement.
J

' As we have explained in other cases (see U.S. Br. in Paracha (Nos. 05-5194, 05-
5211, 05-5333) at 42-43) habeas action is not an appropriate vehicle for challenging
conditions of confinement. See, e.g., Wilkinson v. Dotson, 544 U.S. 74, 86 (2005)
(Scalia, J., concurring) (condition-of-confinement claims in habeas would “utterly
sever the writ from its common-law roots”); Bell v. Wolfish, 441 U.S. 520, 526 n.6
(1979). In Miller v. Qverholser, 206 F.2d 415 (D.C. Cir. 1953), this Court recognized
that a habeas action “is not the correct remedy” for challenging “discipline or
treatment.” Id. at 419-20; see also id. at 419 (“legal validity of confinement in a
certain place is a different problem” than “discipline or treatment in a place of legal
confinement”); Blair-Bey v. Quick, 151 F.3d 1036, 1041-42 (D.C. Cir. 1998) (“pure
prison-conditions cases” are “easy to identify” as outside the scope ofhabeas corpus);
Brown v. Plaut, 131 F.3d 163, 1689-69 (D.C. Cir. 1997) (use of habeas corpus to
challenge conditions of confinement would extend “beyond the ‘core’ of the writ”).
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CONCLUSION

For the foregoing reasons, this Court should deny petitioners’ motion to vacate

the district court stay of petitioners’ habeas actions.
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