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INTRODUCTION
Al the last election, the people of Michigan voted overwhelmingly to amend their state

constitution o bar their State Institutions, expressly including their public universities and

scheals, from discriminating or granting preferences on the basts of race, sex, color, ethnicity, or
national arigin in public employment, cducation, or contracting. Applicants, plaintitls below,
seck to vacate a stay pending appeal granted by the Sixth Circuit and 10 thereby reinstate 2
temporary injunction issued by the district court that enjoined the application of the new
amendment— Propasal 2—to three (and only three) of Michigan's state universities” current
admissions and financial aid cveles. Applicarts fall far short of satistymg the demanding
showing they must make as a prerequisite o oblaining the extraordinary reliet that they seck, and
their application should be denied.

First. although spplicants contend that this Court should review their claims that Propesal

ne

2 falls afoul of the Fqual Protection Clause of the Fourteenth Amendment, Title V1 of the Civil

Rights Actof 1964, und Title IX of the Education Amendments of 1972, they twil 1o establish
any meaningful likelihood that four Justices would vote to grant review of their claims. As an
initial matter, applicants have failed w identity an appropriate vehicle for reviewing these claims.
Both the tempaorary injunction entered hy the district court and the Sixth Circunt’s stay of that
injunction pending appeal are intertm, imterlocutory orders. Neither court has reached a final
decision on the ments of applicants” claims, and proceedings are currently pending in both
courts. Furthermore, the temporary imjunction that applicants” seek 1o reinstate was not entered

?

at applicants’ request or on applicants” claims, but rather was entered on & cross-claim brought
by the state universities that did not raise the claims that applicants wrge as candidates for

certiorari review, Indeed, applicants have not at anvtime moved for a preliminary injunction on



their claims in the courts below. And to make matters worse, the district court’s prefiminary
infunction is hepelessly flawed and due to be reversed on various grounds that have nothing to
do with applicants” claims,

Even if the proceedings below did present a elean vehicle for reviewing applicants”
claims, morcover. those claims would be uniikely candidates for certiorari. The Sixth Circuit’s
analysis is ully consistent with the decisions of this Court, 1Us also consistent, as applicants
themselves concede, with the conclusions of the Ninth Circuit— the only other court of appeals,
to date, to address the constitutionality of a state constitutional amendment harring
discrimination or preferences on the basis ot race, sex, color, ethnicity, or national origin.

Second, even if this court did grant certiorard, it is most unlikely that five justices would
apree with applicants’ claims on the merits. The Equal Protection Clause. Title VI and Title IX,
after all. prohibit classifications on the basis of suspect categories such as race and sex absent the
most weighty of justifications and the most caretul of wiloring. In arpuing that these provisions
prohibit the peeple of Michigan from climinatinyg such presumptively unlawful classifications,
altogether applicants would turn these laws on their heads. 1t is most unlikely that five Justices
of this Court would follow applicants” lead,

Third, the equitics do not support applicants’ requested reliel. Although applicants urge
consideration of the plight of potential students who would be accepted inte Michigan’s state
uriversities but for the adaption of Proposal 2, it is evident that for each such student there s
also another student who would be aceepted it Proposal 2 1s allowed to take effect in accordance
with its terms and the will of the people of Michigan ad who will be denied admission if the
Sixth Cireuit’s stay s vacated and the district court’s lwemporary injunction reinstuted.

Furthermore, the sovereign right of the people of Michigan to govern themselves and 1

{ ]



determine the bounds within which their state government will operate is an interest of the
highest order that counsels heavily against the extraordinary relief sought by applicants here,

T'en vears aga, the tull Court refused, without recorded dissent, to stay the Ninth Circuit’s
decision sustaining the constitutionality of Proposition 209, California’s constitutional
amendment en which Proposal 2 is modeled. See Coal jor Econ Fguity v Wilson, S21 ULS.
FE41 1997y Ciny & Cownty of San Francisco v, Wilsen, 321 US, 1141 (1997) Thercatter it
dented the petition for writ of certiorart to review the Ninth Circuit’s decision. again withoul
recorded dissent. See Coal for Fean Equiy v. Wilsor, 822108, 963 (1997). Applicants” ofTer
no persuasive justification for charting a different course here. Indeed, the most saliem
diference between the contexts then and now is that the Ninth Circuit’s decision presented a
relatively cleun vehicle for considering the validity of Proposition 209, while the procedural
posture in this case bristles with ebsincles counseling aganst review.

For all of these reasons, and as demonstraed more fully below, appbeants” request to
vacate the Sixth Clreuit's stay and reinstate the district court’s temporary injunction should be
dended.

PRELIMINARY STATEMENT

On Navember 7, 2006, the voters of Michigan approved by a large majority a statewsde
sallot initiative—Proposal 2—that amended the Michigan Constitution. See Application, Ex. A
{61h Cir. Opat 2. As relevant here, Proposal 2 provides that the State o’ Michigan, as well as
“[t]he University of Michigan, Michigan State University, Wayne State University and any other
public college or university, comiunity college, or school distriet], ] shall not discriminate
agsinst, or prant preferential treatment o, any individual or group on the basis of race, sex, color,

ethnicity, or national origin in the eperation of public employment, public education, or public



contracting.” Application, Ix. E (Proposal 299 1. As also relevant here, Proposal 2 further
arovides that it “does ot prohibit action that must be taken to establish or maintain: eligibility for
any foederal program, i ineligibility would resultin a loss of federal funds to the state.” fd. 9 4.
Under the Michigan Constitution, Proposal 2 was scheduled 1o take effect on December

23,2006, See Application, Ex. A (61th Cir. Op.}at L. On November 8, 2006, one day after the
clection, applicants ftled o lawsuit agamst the Governor of Michigan, the Regents of the
University of Mickigan, the Board of Trustees of Michigan State University, and the Board of
Governors of Wayne State University, seekmg both a declaratory judgment that Proposal 2
violated the federal Constitution and was preempted by federal statute and s permanent
injunction against its enforcement. Applicants did not file, and to date have net iled, a motion
wx:knw, a temporary restraining order or a preliminary injunction against the enforeement of
Proposal 2. See e at 3,

On Pecember 11 the University defendaunts filed a cross-claim against the Governor,
secking a declaration “that under federal law the Universities may continue to use their existing
admissions and finanoial atd policies through the end of the current [enroliment] cyvele™ and a
temporary injunction allowing them o do so. On the sume day they filed a motion for s
preliminary injunction sceking the same relief. See id at 3

Three days Later, the Michigan Attorney General filed a motion to intervene, which was
granted the same day. See i, On December 18, the Governor, the Attorney General, the
University defendunts/cross-claimants, und the apphicants filed a stipulation with the district
count providing that Proposal 2 be enjoained “through the end of the current admussions and
financial aid cyeles” and that “the Universities” cross-claim shall be and hereby is dismissed in

its entirety, with prejudice enly as 1o the specitic injunctive relief requested in the cross claim.”



Application, Ex. C (stipulation) ut 3, The following day, acting pursuant to this stipulation, the
district court entered an order enjoining the application of Proposal 2 to the Universities” current
admissions and financial aid cyeles and dismissing with prejudice cross-claimants’ claim tor
injunctive reliel. Appilication, Ex. B (Dist. Ct, Order) at 3.

In the meantime, respondent Eric Russell, a white male who has applied to the University
of Michigan Scheel of Law for admission in the fall of 2007, had tiled a motion secking to
interveng in the case on Decermnber 18, The next day, after the district coun entered 3ts temporary
injunetion, Russell filed a motion requesting that the court rule on the motion 1o intervene by
December 21 and stay the order enjoining Proposal 2 before December 23 {the date Proposal 2
world otherwise take effeett, See Application, Ex. A {0th Cir. Op jat 4,

Having heard notking from the district court on vither motion, Russell filed a notice of
appeal with the district court on December 21 and an emergency motion for a stay pending that
appeal with the Sixth Circuit on December 22 Five days later the district court granted Russeli’s
motion to intervene. and Russell filed an amended notice of appeal the next day. fd at 5

On December 29, the Sixth Cirenit granted Russell™s motion for an emergency stay
pending appeal. Applving the traditional fuctors for evaluating such a motion, the Sixth Circuit
concluded that the district court’s injunction would likely be reversed on appeal. The Sixth
Circuit reasoned that the distnet court’s order was flawed on its own terms and did not contain a
suffictent ground for prohibiting Proposal 2 from going mto effect, see id. at 6-7, that the
Pniversities” cross-clain and motion fur a preliminary injunction failed o supply a tederal
ground for enioining Proposal 2, see id at 7-8, and that the responses to the stay motion filed in
the Sixth Circuit by the other parties 10 the case. including applicants, likewise lailed 1o suppont

the injunction, see fd. at 8-12, As part af the Jast inquiry, the Sixth Circut considered whether

L%



the claims urged by applicants here, though not raised by the cross-claim, could provide an
alternative ground for sustaining the district court’s injunction. See id. at 9-12. Having
corcluded that Russell had a strong tikelihood of obtaining reversal of the district court’s
injunction, the Sixth Cireuit next considered whether the other stay factors weighed against
eranting the stay and concluded that they did not. In particular, the Sixth Circuit found that
“[tthe irreparable-harm inguiry in the end does not strongly favor ene party or another,” i, at 12,
hut that public interest ultimately favored “the will of the people of Michigan being effected in
accordance with Michipan Jaw,” i,

Although it considered the likelihood that Russel! would succeed in obiaining reversal of
the district court’s arder In connection with its resolution of the stay motion, the Sixth Circuit
made clear “that the merits of the appeal of the order granting the preliminzry injunction . ., are
not hefore this panel.” & at 5. Accordingly, Russell’s appeal of the district court’s order
remains pending in the Sixth Circuit. Furthermore, applicants’ claims remain pending in the
district court—indeed, on January 3, 2007, the district court entered a scheduiing arder
contemplating further pleadings, discovery, and ultimate resolution, possibly by trial. of the
muerits of applicants” claims. See Ex. A Despite the pendency of the Sixth Circuit appeal and
the district court proceedings on thelr claims, on January 8, 2007, applicants” filed 2 motion with
the Justice Stevens, as Circuit Justice 101 the Sixth Circuit, seeking to have the Sixth Cireuit’s
interim stay dissolved and the distriet court’s semporary injunction reinsiated. Respondent
Russell respeetfully files this response in accordance with the direction 1ssued by Justice Stevens

on January 10



ARGUMENT

As the applicants recegnize, this Court or a Circuit Justice may grant a stay ol a judgment
entered below only where applicants (1) “establish that therv is a “reasonable probability” that
four Tustices will” voie to grant certiorari, {2} “show that there is a *fair prospect’ that a majonity
of the Court will conclude that the decision below was erroncous,” and (3} “demonstrate that
irreparable harm will result Tfrom a denial of the stay, .7 In addition, “Jiln close cases it may be
appropriate o balance the equities]  to] explor]e] the relative harms™ to applicant and
respondent, as well as the interests of the public at farge. See Application at 4 {citing Rostker v
CGoldpery, 448 1S, 1306, 1308 {198G) {Brennan, J., in chumbers)). Where, us here, applicants
seek 1o vacate a court of appeals’ stay of a district court’s order, the sceond requirement “must be
modified. of course: there must be a significant possibility that a majority of the Court eventually
will agree with the District Cournt’s decision.” Cersain Named & Unnamed Non-Citizen Children
& Thenr Pavents v, Texas, 448 UK 1327, 1330 (1980} {Powell, 1, in chambers}.

Furthermore, it 7s “well established that o Circuit Justice should not disturb, “except upon
the weightiest considerations. imenim determinations of the Court of Appeals in matters pending
before i Y New York v, Kleppe, 429 U8 1307, 13101976 (Marshall, J.. in chambers}
{quoting () Rowrke v Levine, 808, C1 623, 624 (1960) (Harlan, 1 in chambersiy, “A Cuourt of
Appeals” decision 1o enter a sty is entitled to great deference . .. .7 Q' Connar v Bd, of Educ..
449 U8, 1301, 1304 (19801 (Stevens, L, in chambers), and the power o dissolve such a stay "is
10 be exercised “with the greatest of caution and should be reserved for exceptional
circumstances.” " il (quoting Holtzmaen v Schiesinger, 414 LS. 1304, 1308 (1973 ) (Marshall,
1. in chambers). Ameng other things, a Circuit Justice will not vacate such a siay unless “the

Circut Justice is of the opinion that the court of appeals is demonstrably wrong in its application
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of aceepted standards in deciding 1o issue the stay.” Coleman v PACCAR, Inc., 424 US. 1301,
P304 {19767 {Rebnguist, L. in chambers).

As explained below, applicants plainly do not satisfy these stamdards. Accordingly, their

application to vacate the stay pending appeal entercd by the Sixth Circuit should be denied.
Al This Court Is Extremely Unlikely to Grant Cevtiorari.

It is extremely unhikely that four Justices will vote (o grant certiorari t review applicants’
claims. As an initial matter, the proceedings below do rot present an appropriate vehicle for
Supreme Court review of applicants” claims. Furthermore, applicants have failed to establish
that the Sixth Cireuit's preliminary analysis of their claims conflicts with either Supreme Count
precedent or the decision of any other court of appeals. Finally, as discussed more fully in the
ext seetion, applicants” claims lack ment,

. The procedural posture below presents substantial ubstacles to review of
applicants’ ¢claims,

[he Sisth Circuit's decision staving the district cowrt's preliminary injunction does not
present an appropriate vehicle for Supreme Court review of applicants” claims. The Sixth
Circuit’s decision to stay the distezet cownt’s preliminary injunction is quintessentially
interlocutory: the Sixth Civeuit’s order represents only an interim decision (o stay the distries
court’s preliminary injunction pending appeal, not a tinel ruling reversing the district court’s
arder, which iself was interlocutory, See Application, Ex, A (6th Cir. Op dat 3 ("Let us be clear
that the merits of the appeal of the order granting the preliminary injunction . . are not before
this panel.”) Indesd, applicants trankly concede that they do not intend to seek Supreme Count
review of that decision. Sge Application at 3 (“]Plaintiffs have not vet filed @ petition for

certiorari and do not intend to do so until the completion of proceedings i the Sixth Cireuit.”),



Furthermare, the Sixth Cireuit’s stay order would present the same vehicke problems, detailed
below. that would be presented by a petential Sixth Circuit decision reversing or vacating the
district court’s preliminary injunction.

Nor would a potential decision by the Sixth Circuit reversing or vacating the district
court’s preliminary injunction present an appropriate vehicle for reviewing applicants” claims.
Not only was the district court”s ruling interlocutory—Iitigation on the ments of applicants’
claims is proceeding in the district court and no final order of any sort has yet been entered oris
fikely 10 be entered by the district court anytime soon-— it did not even represent a traditional
preliminary injunction. On the contrary, it represented only a temporary interim measure thit
will almost certainly expire by its own terms before Sixth Cireuit and Supreme Court review
could be completed. See Applicativn, Fx. B {Dist. Ct Ordery at 3 (" This injunction shall expire
at 12:07 wan. on July 1, 2007, unless it 1s vacated by the Court before that date.™

Maoreover, the district court’s injunction wis ot entered on the claims of applicanis
(plaintiifs below bul on a crass-claim brought by some of the defendants (the Universities).
That cross-claim did not raise the Egual Protection. Title VI, and Title X issues that applicants
urge as appropriste for review by this Count. Although the Sixth Circuls engaged ina
preliminary analysis of these claims in the course of considering whether it could form an
alternative ground for affirming the disteict court’s injunction, applicants did notand have not 2t
anytime moved for & prebminary injunction on their claims,

Furthermere, the district court’s preliminary injunction is iredeemably tlawed, and
therefore due 10 be reversed or vacated, in 2 variety of ways that are wholly unreluted to the

merits of applicants” claims. First, as the Sixth Circuit recognized, the district court order



pranted interim reliel on the Uriversity defendants’ cross-claim pursuant 1o a stipulation that also
destroved a critical basis for the injunction:

All of this is prelude t the most unusual feature of the stipulated injuncton: the

premise for granting it no Jonger exists, The Universities filed a cross-claim

against the Governor {and effectively the Attomey General voce he had

intervened) seeking a declaraton of “their rights and responsibilities” under

Proposal 2 and a preliminary injunction unti] that had been done. But in returs for

the Atterney General's and Governor's stipulating to a preliminary mjunction, the

Universities agreed 1o dismiss the reguest for declaratory relief. So while the

district court has suspended the effective date of the law. i1 no fonger has the

Universities” request (or any other request) before it for declanng the

Universities™ ‘rights and responsibilities” under the amendment—aor for that

matter anv other explanation for enjoining the law, save for the tact that some

interested parties want it stayved,
Application, Ex. A (6th Cir. Op.)at 8; see alse Apphication, Fx. C( stipulation) at 3.

Second. in contravention of Federal Rule of Civil Procedure 32(a), which requires that
“in pranting or refusing interlocutory injunctions the court shall . set forth the findings of fact
and conclusions of law which constitute the grounds of its action,” the district court made no
findings regarding the University cross-claimants’ Ekelihood of success on the menits,
irreparable injury, harm to others, or te public interest. Sev fn re Delorean Motor Co., 755
Foad Iy, 1228 i6th Cirs 198353 C'Rule 82 requires a district court to make specilic findings
concerning cach of these four factors unless tewer are dispositive of the issue. ™y Six Clinic
Holding Corp v, Cafvomp Sy, 119 F.33E 393, 399 (6th Cir. 1997} (same); see wive Application,
Fx. A (6th Cir. Op.y at 6 (“The order does not contain any discussion of the federal-law grounds
for granting an injunction. 1t does not contain any evidentiary findings concerning the need for
smmediate reliet. And it does not address the four factors for granting o preliminary injunction

71 Significantly, although the injunction was entered pursuant e stipulation, “the request

for a stipulated infunction was not premised on any agreement, or even suggestion, thit Proposal

2 violated any federal law—constitutional or otherwise.”™ Application, Ex. A (6th Cir. Opjat 7.



Third, the only finding entered by the district court in support of the injunction—"that the
interests of all parties and the public are represented adequately through the state defendants and
their various elected representatives . 7 Application, Ex. B {Dist. €1, Order) at 3—is belied by
its subseguent conclusion, made in connection with 1s order granting Russell intervention as of
right. that interveres Russell’s “individual interest . . . may not be taken into account by the
present parties.” Application, Ex. A (6th Cir. Op.} at 7 (guoting district court arder). As the
Sixth Circuit explained, the latter conclusion “seems to be an understatement. The parties knew
of Russell’s opposition te the stipulated inpunction. to say nothing of the opposition to the
injunction by other interested groups seeking to intervene in the case (including the proponent of
Preposal 21, and nonetheless proceeded to seek its entry,” Application, Fx. A (6th Cir. Op.jat 7,
Thus, “[iln the final analysis, the only articulated basis provided for the injunction . . . is not true
and thus does net sultice o sustain the injunction.” /¢ at 7. Indeed, the district court’s entry of
a stipulated injurction affecting the rights of objecting third parties without atfording those
partics “a full and fair opportunity” to contest the reguest for injunctive relief represents another
independent Nuw requiring reversal of the district count’s stipulated order. United States v City
of Hialeah, 140 F 3d 968, 976 (1 1th Cir. 1998, see afso Mariin v Widky, 490 11.8. 755, 761-62,
768 {1989,

Far all of these reasons, neither the Sixth Cirenit's decision staving the district court’s
interim injunction pending appeal nor a potential Sixth Circuit decision reversing or vacating that
injunction would present an appropriate vehicle for addressing applicants” claims. On this
ground alone. it is unlikely that four Justices would vote to gramt certiorar, even assunung the

1ssues ruised by applicants” claims were woerthy of cerlioran review,



2. The Sixth Circuit’s decision does not conflict with this Court’s precedents or
the decision of any other court of appeals,

Even in the abserce of the numcrous vehicle problens noted above, applicants” claims
wonld be unlikely candidntes for certiorari review, Contrary to applicants” sugpestion, neither
the Sixth Cireuit’s conclusion that apphcants are unlikely to succeed on the merits of their claims
nar a potential holding definitively rejecting those claims would present a conflict with the
decisions of this Court. And applicants do not contend that the Sixth Circui’s preliminary
analysis or a potential definitive holding wauld contlict with a decision of any other court of
appeals  To the contrary, applicants coneede that “there is not yet a sphit in the circuts.”
Application at 13,

Applicants da, however, contend that the Sixth Circuit’s preliminary analysis of their
Equat Protection claim conflicts with this Court’s decisions in Romer v Evans, S17T LS. 624,
633-34 (1996, Washingron v. Seatile School Disteict No 1,438 UK. 457 (1982), and Hunier v
Frichson, 383 U8 3830194691, The Sixth Circuit, however, specitically addressed and
distinguished these decisions, explaining, smong other things:

The challenged enactments in Hunrer, Seartle and Romer made it more difficult

for mineritics to obtain prefeciion from discrimination through the political

priscesss here, by contrast, Proposal 2 purports to make it more difficult tor

minarities 1o obtain recwd preferences through the political provess. These are

fundamentally different concepts. . Instead of realiocating the pohiical steucture

in the State uf Michigan, Proposal 2 is more akin to the “repeal of race-related

legislation or policies that were not required by the Federal Constitution in the

first place,” an action that does not viclate the Equal Protection Clause.

Application, Ex. A (6th Cir. Op )y at 1 {quoting Crawford v Board of Education, 438 US. 527,
S38 (19821 {emphases in original). This analysis is plainly correct.
A the Sixth Cireudt intimated, this Court has recognized an explicit distinction “between

state action that diseriminates on the basis of race and state action that addresses, in neutral

o



fashion. race-related matters.” Crawford, 438 US. at 338 In Cranwford, the Supreme Coun
considereid an amendment to the California Constitution that prohibited state courts from
assigning students except as 2 remedy for a specitic equal proteetion vielation. fd a1 531 In the
face of an equal protection chullenge similar to that raised here by applicants, the Supreme Court
held that the amendment did not employ a racial classification and thus did not violate the Equal
Protection Clause. “The simple repeal or modification of desegregation or antidiscrimination
Taws, without more, never has been viewed as embodying a presumptively ivalid racial
Classification.” Jd. at $39  The Supreme Court held that “the Equal Protection Clause is not
violated hy the mere repeal of race-related legislation or policies that were not required by the
Federal Censtitution in the first place.” fd. at 538

In suggesting that Proposal 2 ts invalid under Romer, Washington, und Hunter, applicants
ipnare the holding of Cravwford  Applicants suggest that any eftort by the state to treat racial and
gender issues differently from other classifications constitutes an impermissible classification
that triggers application of the Hunter doctrine. But as the Ninth Circuit explained in detail in
the course of uddressing the same challenge to Proposition 209--a state constitutional
amendment essentially identical o Proposal 2 ~those cases are not inconsistent with a statewide
bun on state-sponsered discrimination. See Cowd. for Econ. Equisy v, Wilson, 122 F 5 692 (i
Cir 19971,

In Washington ttsel, te Supreme Court recopnized that the Huner doctrine “does not
mean, of course, that every attempt to address a racial issue gives rise to an impermissible
classification.” Washingon 458 US at 485 Justice Powell's Wavkhingron dissent, as if directly

tarecasting the adoption of Proposition 209 and Propasal 2, argued that the majority opinion

-
Xad



could be misconstrued to invalidate statewide bans on affirmative action programs by state and
local agencies:

After today’s decision it is unclear whether the State may set policy in any area of

race relations where a local governmental body arguably has done “more” than

the Fourteenth Amendment requires, 1f local employment or benefits are

distributed on a racial basis 1 the benefit of racial minorities, the State apparently

may not thereafler ever intervene
Washington, 438 U S, at 498 n. 14 (Powell, 1, dissenting). The majonity responded to *hau
argument by explaining that it “evidence|s] a basic misunderstanding of our decision. . s
evident . that the horribies paraded by the dissenr, post, at 498-399 n, 14 which have nothing to
e with the ability of mingrities to pavticipate i the process of self-povernment are entirely
wirelated to this case.” A a1 280 n.23 (emphasis added). Thus, the Count’s opinien in
Washington plainly stated that 11 did not in any way foreclose the ability of states 1o address
ractal preferences through statewide ellforts. See afso Regents of the Univ. of Cal. v, Bakke, 438
LS. 265, 408 .1 (1978} ( Stevens, 1, concurring and dissenting) (10 is hardly necessary to state
that anly 2 majority can speak tor the Cowt or determine what is the “central meaning” of any
sudgment of the Court.”} Morcover, in his coneurrence in Crawford, Justice Blackmun, the
authar of Wavhfngion, explicitly stated that he could not “rul{e] tor petitioners on a flunier
theary [because it] scemingly would mean that stetutory aifimmarive-action or antidiscriminaton
programs never coukl be repealed 7 Cranvford. 438 ULS. at 34647 {Blackmun, 1.
concurring) femphasis added).

The Ninth Cireuit correctly relied on this express limitation in Wasiingfon itseit in

upholding Proposition 209, The Ninth Clronit reasoned:

P ¥
When, in conlrast, a stale ;}rt)h‘zhi(\ all B instruments from ;;;%nmum{mg
against or granting pref eierential treaunent to anyone on the basis of race or

gender, it has promuigated a Jaw that addresses in neutral-tashion race-relased
and gender-related matters, {1 does not isolate race or gender

14



antidiscrimination laws from any specific arca over which the state has
delegated authority to a Jocal entity. Nor does it treat race and gender
antidiscrimination laws in one area < diffu’utti’s‘ fronn race and gender
antidiscrimination laws in another. Rather, it prohibits all race and gender
preferences by state entities.

The Ninth Circoit went on to explain that even if a fow does restructure the pelitical
process, 1t “ean only deny equal protection if it burdens ar individual's right to equal reatment.”
122 ¥.3d at 707, This Court has made clear that “a derial of equal protection entails, ata
minimum, & classification that treats individuals uncquatly.” 1d (eiting Aderand. 1135, Cat
21113 Here, applicants rest their claim of injury en their inability to vbtain preferential
wreatment. But, as the Ninth Circuit held, “[iimpediments o preferential treatment do not deny
equal protection. [1is one thing to say that individuals bave equal protection rights against
political obstructions to eyual treatment: it is quite another to say that individuals have equal
protection rights against political obstructions to preferential reatment. While the Constitution
pretects against obstructions o cqual treaiment, it erects obstructions to preferential treatment by
its own terms.” K at TO8 dQootnoie omitted).

For this reason, applicants’ reliance upon Romer v, Evens, 317 LS, 620 {1996), is also
misplaced. As the Sixth Circuit has explained, the Colorado law at issue there “could be
construed 1o exclude homosexuals from the protection of every Colorado state law, including
baws pererally applicable o all other Coloradans, thus rendering gay people without recourse o
any state authority at any level of gavernment for any type of victimization er abuse which they
might suffer by either private or public actors.” Equality Found. v. Cincinnari, 128 F.3d 289,
206 (6th Cir. 1997 cert. deaied, 323 ULS. 843 (1998). Indeed, “Colorado Amendment 2

ominously threatened to reduce an entire segment of the state’s population to the status of virtual

—
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nen-cilizens (or even non-persons) without lepal rights under any and every type of state law.
" Jd Thus, Romer continus, rather than undermines, the long-standing principle that denials of
gl protection involve classifications that treat individuals differently, See alse Coalision, 122
¥ 3d at TO7-08 (“In Romer Colorado’s Amendment 2 denied homosexuals the ability to obtaim
‘pretection agzinst discrimination,” thus clagsifving homosexuals "not o further a proper

s ¥w

Jegislative end but o make them unequal to everyone else.” ™) (eitation omitted).

With respect to the University defendants’ admissions policies, there is an additional
reasan why Propasal 2 does not run afoul of Romer, Washington, or Hunrer I Washingion, the
Court invalidated the state law at issue there because it burdened minority interests “by lodging
decisionmaking authority over the question at a new and remaote Jevel of govermment.” 458 US.
a1 483, Specifically, the law at issue in Washingfon had removed responsibility from local

schoo! boards and removed it to the state legislature. The Supreme Count noted that ** *{noj
sirgle tradition in public education is more deeply rooted than local control over the operation of
schools O ASRTLS an 481 {quoning Mifiken v Bradley, 318 U8, 717, 74142 (1974,

Here, by contrast, at least with respeet to the governance of the University defendants,
Qection 26 did nat aflect the level of government at which the University defendants” policies
were sen. I is well-established that the Universities are arms of the state of Michigan. Kefley v
Metrapolitas Cownty Bd of Educ., 836 F.24 998 (6th Cir. 1987); Umited States v Alabama, 791
£ 2d 1450, 1935 {1 b Cir. 1986). They are considered to be “the State™ both under state law and
under federal constirutional law, See Moo, Comp, Laws § 691.1401¢) £ *State” . . includes
every public university and college of the state, whether established as a constitnional
corporation or otherwise,” ) Estare of Ritter v, Univaf Mich (851 F.2d 846, 830 (6th Cir. 1988

(helding that "the Board of Regents of the University of Michigan is, as an arm of the State,
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immiune under the eleventh amendment from suit in federal district count . ... Weisbord v
Mich, Srate Univ., 495 F, Supp. 1347, 13536-57 (W.D. Mich. 1980) (detailing the extensive public
character of Michipan State University and concluding that “[njothing in the charter of Michigan
State University states or implies that it is anything other than a stale institution entitied 1o the
privilepes and immunitics of the state ), cited in Hall v Medical College of Olno, TA2 1 2d
299, 331 {6th Cir, 1984 Johnson-Brown v Wayne State Univ., No, 98-1001, 1999 US. App.
LEXIS 4751, at *3 ¢ath Cir, Mar. 17, 1999 tholding that "{Wayne State] University is
considered 10 be the “state’ Tor government lishility purposes™).  Indeed. the regents of the
Uriversities who are entrusted under state faw with the povernance of the Universities are
clected on a statewide hasis. Thus. the political process for effectuating change mn policy takes
alace at the stute Jevel, Propasal 2 does nothing o change this political reality and thus in no
way places decisionmaking at a “new and remote level of government.”

Nor do spplicants” identify any decisions from other courts of zppeals that contlict with
the Sixth Circuit’s preliminany analysis of their claims under the Equal Protection Clause, Title
VI and Title IX. As the discussion above makes clear, the Sixth Circuit’s egual protection
analvais is fully consistent with the snalysis of the Ninth Circudz, the only other court of appeals
1o address the constitutionality of a state constitutional amendment barring discrimination or
preferences based on race, sex, color, ethnicity, or national origin. And although the Ninth
Cireuit did not address whether such an amendment was preempted by Title V1or Title IX, that
was beeause even the district count in that case—which had erroncously held that Proposition
209 vielated the Egual Protection Clause-had already squarely rejected this argument:

The mere fuct that affirmative action is permissible under the Titde Viand [X

regulations, and some fudicial interpretation, does not require preemption of a
state law that prohibits alfirmative action. Simply obstructing an action that is

o

allowed under federa! law does not, in ftsell] raise preemption concerns unless
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there is some showing that the action is necessary to fulfiliing the purposes of the

federal law. The plain language and agency interpretations of Titles VIand IX do

not estublish that any Congressional purposes are thwarted by Proposition 209.
Cool. for Ecos. Fquity v. Witsan, 936 ¥, Supp. 1480, 1518 (N.D. Cal. 1996) {vacated and
remanded on ather grounds, 122 F.3d 692 (9th Cir, 19971); see afso fd. at 1519 (“The statutory
language, agency interpretation, and legislative history of Titles V1and 1X do not establish that
Congress intended 1o preserve voluntary race- and gender-conscious aftinmative action as an
option for entitics covered by the two statutes.”): Coalition for Econ. Equity, 122 F 3d m 709,
.19 (noting that plaintiffs’ did not cross-appeal from the rejection of their Title V1and Tite IX
claims), Applicants claim there is a split in the circuits beeause “five fudges dissented from the
[Ninth Cireuit's] denial of rehearing en bane . .. Application at 13, overlooks the fact that the
majerity of the active nonrecused judpes on the Ninth Circult voted 10 deny rehearing en bane.
See Coal for Feon Eguity, 122 F3dat 711

3. The Sixth Cireuit’s analysis is correct on the merits,

As the discussion of Crawford, Romer, Washington, and Humer makes clear, and as
discussed more fully in the next section, the Sixth Cireuit’s preliminary analysis of applicants’
substantive claims is correct. This cansideration, as well, counscls against certiorari review,

In sur, then, it is unlikely that four Justices will vote to grant cestiorari to review either
the Sixth Cirenit's decision staying the disirict court’s interim infunction or a potential Sixth
Circuit decision vacating or reversing that injunction, Tndeed this Court veled, without recorded
dissent, to deny certiorari review of the Nimh Circuit's decision sustaining the constitutionality
of Proposition 2009, See Coal. for Econ, Eguity v Wilson S22 U S, 692 (1997). The context
there dilfersd from the current context in enly one relevant respect: the Ninth Circait’s decision

represemted a much cleancer vehicle than is present here for considering the constitutionality,

under the feders] constitution, of 1 state constitutional amendment prohibiting discrimination or
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preferences on the basis of race, sex, color, ethnicity. or national origin. See olso Drifka v
Brapiard, 89 S Ct. 434 (1968} (Douglas, 1., in chambers) {denying stay application presenting
tepal issues on which the Court had previously denied review where “issue 18 not mere clearly
presenied bere than itwas in the carfier cases™).
B. 1t Is Highly Unlikely That This Court Would Agree with the District
Court’s Decision.

Furthermare, there is not a significant possibility that a masority o the Court eventually
will agree with the District Courts decision granting interim injunctive relief. Children, 448
12,8, 2t 1330, On the conlrary, it 1s highly unlikely that five Justices would vote to sustain that
deciston. See Rostker. 448 ULS. 2t 1309 {Circuit Justice’s task “1s not o determing [his or ber]
own view on the merits, but rather to determing the prospeet of [affirmance] by this Court as &
whaole™y, Holtzman, 414 U8, at 1212 (sunilar). Not only, as discussed above, is the district
court's decision subject 1o reversal on various grounds unrelated 1o the merits of applicants’
clatms, a majority of this Court would tikely reject those claims on the mernits,

1. Applicants’ equal protection claim lacks merit.

As demonstrated above, the Sixth Cirewt properly distinguished this Court’s decisions in
Romer, Wastington, and Hunrer. Once these decistons are placed to the side, applivants’ equal
proteetion claim plainiy lacks meris, The Sixth Circuis’s analysis on this point bears repeating at
length:

In contending that the Equal Protection Clause compels what it

presumptively prohibits, plaintiffs face a steep climb. The Clause prevents

“afficial conduct discriminating on the basis of race,” Wasiungfon v. Dovis, 426

U8, 226, 220 (19765, and on the basis of sex, Dnited Suates v Virginia, 318 U S,

318 (19961, not official conduct that bans “discriminat[ion] against” or

“preterential treatment to” individuals on the basis of race or sex- s Proposal 2
dous.
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If “[d]istinctions between citizens solely because of their ancestry are by
their very nature adious 1o a free peaple whose institutions are founded upon the
doctrine of equality,” Hirabayashi v. United States, 320 U8, 81,100 (1943), and
il racial distinctions “threaten to stigmatize individuals by reason of their
membership in & racial group and to ingite racial hostility,” Shaw v Reno, 309
U8, 630, 643 {1993 {eitations omitted), a state constitutional amendment
designed 10 eliminate such “distinctions™ in state government would seem to be an
equal-protection virue, not an equal-protection vice. After all, the “color-blind”™
poal of the Faua! Protection Clause, Plessy v Ferguson, 163 US 337, 339 (1896)
(Harlan, 1, dissenting), is “to do away with all governmentally imposed
discrimination based on race,” Pulmore v. Sidoti, 466 U8, 429, 432 {1983
{eitation and footnate omitted), making it difficult w understand how the samw
constitutionai provision could probubit a State from domng away with race-and
sex-hased classifications sooner rather than latcr. See Crasford v. Bd of Edue of
the City of Las Angefes, 438 US. S27, $38-39 (19823 ([ Thhe Eqgual Protection
Clause is not violsted by the mere repeal of race-related legislation ar policies that
were not required by the Federal Constisution in the tirst place "L

Cirntter |v. Bollinger. $39 V.S, 306 (20033), 11 s true, suys that States may
stil? use recial classifications as a factor in school hnissions when they ¢an
establish a compelling interest for doing so and when they can satisfy the
demanding reguirements of ourrow fatloring. But Grager never said, or even
hinted, that state universities smasi do what they barely mayp do. Othenwise, the
Court would net have directed state universites to look to “lajniversities in
California. Flonda, and Washington State, where racial preferences in admissions
are prohibited by state law " to “driw on the most premising aspects of these
race-nestral alternatives as they develop,” 5339 1S at 3425 ., . and 1t would not
have said that “wje expect that 25 vears from now, the use ol ractal preferences
witl ne longer be necessary o Turther the imerest approved teday.” id. Surely a
State may offer more equal protection than the Fourteenth Amendment reguires,

. and surelv a State may end racial preferences seme years before [it] must do
so. In the end, o law elimmating presumptively invalid racial classifications is not
iself a presumptively invalid racial classitication.

Much the same is true of classifications based on gender. . .. 11 the Equal

Protection Clause gives “heightened” scrutiny to such distinetions, a State acts

well within the letter and spirit of the Clause when 3t climinates the nsk of any

such scrutiny by removing gender classifications altogether in its admissions

programs.
Application, Fx. A (6th Cir. Op)at 9-100 We respectiully submit that a maority of this Court--
which upheld the constitutionality af the University of Michigan Law Schoal’s affirmative action
program in Grgier by a bare majority while striking down the University’s undergraduate

»

wllivmative action program in Gradz v Boflmpger, 339 US, 244 (2003 h—would agree with the
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Sixth Cireuit's analysis and decline to hold that such programs are compelled by the Equal
Protection Clause.
2. Applicants® Title VI claim lacks merit.

U is also extremely unlikely that @ majority of this Court would hoid that Proposal 2 15
preempted by Title VI Any potential preemption under Title V1 is expressly limited by section
Li02 ofthe Civil Rights Act ol 1964, which provides that

Nothing contmned in any title of this Act [the Civil Rights Act ol 1964] shall be

construed as indicating an intem on the part of Congress W occupy the ficld

which any such title operates to the exclusion of State laws on the same subject

matter, nor shall any provision o this Act be construed as invalidating any

provision of State law unless such provision is inconsistent with any of the

purpases of this Act, or any provision thereof.

42 U.S.C 8 2000h-4. As this Court has explained, the legistative history of this provision makes
clear that it was mtended 1o provide “that state laws would not be pre-empted “except to the
extent there is a direct and positive contlict between such provisions [state law and federal civil
rights Jaw] so that the two cannot be reconciled or consistently stand together.” ™ Call Fed Sav.
& Lo Assn v Cueera, 479 U8 272, 282 012 (19871 {quoting original draft of this provision
anc¢ explaining that “there is no indication” that language ultimately adopted “altered the basic
thrst of " this draft), Accordingly, the Court has concluded that in section 1104 aml other
provisions of the Civil Rights Act of 1964, “Congress has indicated that state laws will be pre-
empted only i they actually confiict with federal law.” [ at 281 {discussing sections 1104 and
7081, Because, as explained below, nothing in section 26 “actually conflictfs]” with Title VI,
applicants’ preemption claim plainiy lacks meris,

Section 6431, the operative provision of Titde VL provides that

No person in the United States shall, on the ground of race, color, or national

arigin, be excluded from participation in, be denied the benefits of, or be

sumected to discrimination under any program or activity receiving Federal
financial assistance.
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42 U8.C. § 20004, 1tis “bevond dispute” that this provision “prohibits only intentional
discrimination ™ Afexander v Sundoval, 532 108278, 280 (20011 Title VI thus ~ “proscribes
only those racial classifications that would violawe the Equal Protection Clause of the Fifth
Amendment.” " Id (quating Regents of Univ, of Cal v Bakke, 438 US. 268, 287 (1978)
{(Powell, L

Proposal 2, of course, does not draw any racial classificotions whatsoever, o1 sione
classifications that would violate the Egual Protection Clause. On the contrary, it prehibits
classifications based on race, sex, or other constitutionally suspect bases. Accordingly, section
26 is fully consistent with the plain language and evident purposes of Title VI Indeed.
applicants do not seriousty argue that the text of Tite V1 itsel! reguires the University defendants
to grant preferences based on any of the categories with respect 10 which it, like Proposai 2,
profubits discrimination,

Rather. applicants mvoke regulations promulgated under section 602 of Title VI, 42
USC 8 2000d- 1. in suppert of their preemption argument. 1o particular. they rely on 34 CER,
§ LO0.30b3 23, which purports to bar recipients of federal funds from using “criteria or methods
of administration whick bave the offect of subiecting individuals to discrimination beeausc of
heir race, color ar national origin, or have the effect of defeating or substantially impairing
accamplishment of the objectives of the program as respect individuals ol a particular race. color
or national arigin ™ Assuming, argucendo, that this regulation is valid—biar see Sandoval, $32
LS. at 281-82 (explaming that dictum and opimions of individual justices suggesting that
“regulations promulgated under § 602 ol Tide VI may validly prosenbe activities that have a
disparate irmnpact on racial groups ©L 7 are “in considerable tension with the rule of Bakke and

Cingrddians that § 601 Torbids only mentional discrimination . .. but declining to resolve this



tension because “petitioners have not challenged the regulations here™—it provides no basis for
concluding that Title VI preempts Proposal 2.

As an mitial matter—as applicants” acknowledge. see Application at 16—Proposal 2
expressly provides that it “daes not prohibit action thal must be taken to establish or maintain
cligibility for any federal program, il ineligibility would result in a loss of federal funds to the
state” Application, Ex. E (Proposal 2394, Accordingly. by its plain terms Proposal 2
climinates any conflict that might otherwise exist between Proposal 2 and Title VI or regulations
validly promulgated thercunder.

Furthermaore, section 1102 expressly preserves state faws from preemption unless they are
“inconsistent with any of the purposes of this Aer. or any provision thereof” {Emphases added.)
Actions that do not amount o intentional discrimination are not incensistent with the provisions
af Title VI itselll however, even i they have a disparate impact. See, ¢g. Sundoval, 3320 8. mt
281 (absent intentional discriminztion, Tactivities that have a disparate impact on racial groups

are permussibie under § 0017 Accordingly. this Court has made clear that “disparate impact
repulations i not simply apply § 601 since they indeed forbid conduct Gt § 601 permits.” &l
at 283, see alse id. at 286 0 6 0§ 601 permits the very behavior that the regulations forbid ™),
And although actions prohibited by disparate impact regulations may be inconsistent with the
policy retlected in those regulations. they are not inconsistent with any purpose of Tidde V1. As
this Cournt has explained, 7 I as five members of the Count concluded in Bakke [and as the
Court confiemed in Sondoval], the purpose of Title VI is 10 proscribe ondy purposetul
diserimination . . ., regulations that would proscribe conduct by the recipient baving only a
diserimunatory effect ... danot simply “lurther™ the purpose of Title VI they go well bevond that

purpese.” " Sandovead, S32 1S ot 286 n.6 (gquoting Guardians Assn. v Civil Serv Comn'n of

o
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New York City, 463 US, S82, 613 (1983110 Connor, 1., concurring in judgment) (fint
alteration added).

In ail events, Proposal 2 is not inconsistent with 34 C.F.R. § 100.3(b)(2). That regulation
bars the use of “eriteria or methods of administation” that have u disparnte impact oo members
of u panticular race, color. or national origin or have the effect of defesting or substantially
impairing the accomplishment of the ehjectives of the program with respect o such persons,
Proposal 2. however, does not require the Universities to adopt any particular eriterion or methed

¥ administration, ot alone a criterion or methad that has a disparate impact o, or has the effect
of defeating ar substantially impmring the accomplishment of the objectives of the program with
respect to, members of a protected class, On the contrary, it simply prohibits one type of criteria
or methods—ceriteria or methods thay grant preferences based on race, sex, coler. ethmicity, or
nationp] origin To the extent applicants assert that the disparate impact regulation regrires race-
based and other similar preferences in view of the enroliment disparities that applicants assert
would otherwise necessarily result. their view is contrary to that of Congress as expressed in the
context of Title VI~ the context where the disparate impact doctrine originated and where
Congress has carcfully codificd that doctrine, Conmpare 42 ULS.C. § 2000e-2(k) (cadifying
burden of proo! for disparate impact cases), wirk 42 U.S.CL § 2000¢-2(j) (" Nothing contained in
this title ., L shall be tnterpreted o require any emplover . to grant preferential treatment to any
individual or o any group beeause of the race, color, rehgion, sex, or national origin of such
mdividual or group on account of an imbalance which may exist with respect 1o the total number
or percentage of persons of any race, color, religion, sex or national origin employed by an

employer . . in comparison with the total number or percentage of persons of such race, color,



religion, sex, or national origin in any community, State. section, or other area, or in the available
work foree in any community, State, section, or other area.” ).

15 short, Proposal 2 “does not preven [the Universities] from complying with both the
federal Jaw . L, and the state Jaw.” Californio Federal, 479 US. at 290-91. Accordingly
applicants’ claim that Propasal 2 1s preempted by Title VI will almost certainly be rejected by a
majority of this Court,

3. Applicants’ Title IX claim lucks merit,

Nar is it likely that a majority of this Court would embrace applicants” argument that
Proposal 2 is preempted by Title 1X0 This statute ™ “was patterned after Title V1 of the Civil
Rights Actof 1964, " Seadovad, 532 118, a1 280 (quoting Cannon v University of Chicage, 441
LS 677,694 (1979, and tils Court has indicated that like Titke V1L Titke IX prohibits only
intentional discrimination, see. e g, Jackson v Birmingham Bd of Edne, 533 UK 167,178
(2003 tholding that retaliation “#alls within [Title 1Xs| prohibition of imtentional discrimination
on the basis of sex™). Furthermare, applicants” argament appears to rest primarily on regulations
relating to disparate impact, purpertedly promulgated pursuant to Title IX, that are similar to
thase they cite in support of their Title VI preemption argument. See 34 CFR.§ 106.21(by2)
A recipient shall not administer or operate any test or other eriterion for admission which has o
disproportionately adverse effect on persons on the basis of sex unless the use of such test or
criterian is shown o predict validly success in the education program or activity in guestion and

alternative tests or eriteria which do rot have such a dispropoertionately adverse eflect are shown



1o be unavatlable.™ )" Accordingly. applicants” Title IX preemption claim sutlers (rom the same
; 125

fatal defects discussed above. Furthermore, Title IX expressly provides:

; Applicants also invoke 34 C.F.R. § 106 3{a), which provides that "[i1f the Assistant Seeretary
finds that a recipient has discriminated against persons on the basis of sex i an education
program of activity, such reeipient shall take such remedial action as the Assistant Secretary
deems necessary 1o overcome the effects of such discrimination,” and 34 C.F.R. § 106.3(b},
which provides that “a recipient may take affirmative action to overcome the ¢ffects of
conditions which resulted in limited participation Jin an education program or activity| by
nersons tf @ particular sex.” As for section 106.3(a), applicants do not allege that the
Universities have engaged in sex-based diserimination. let alone that they have been found to
have enguged in such discrimination. Furthermore, this provision does not mandate sex-hased
preferences in the event of such a finding but requires only “such remedial action as the Assistant
Secretary deems necessary.” K [n the unlikely event that a situation arose where the Assistant
Secretary properly determined that sex-based preferences were required as a remedy for
diserimination by the Universities, Proposal 2 would not bar such preferences. Sex Application,
Fx. B (Proposal 219 4 ¢*This section does not prohibit action that must be taken w establish or
maintain eligibility for any federal program, if incligibility would result in a loss of federal funds
o the state."h As Tor seetion T8, 3(by, the mere fact that this provision does not require gender-
seutrality does not mean that such neutzality is profubited. See California Federal, 479 U8 ot
286-87. See aivo Cowdivian for Economiv FEguity, 936 F. Supp. at 1518 ("The mere fact that
atfinmative action 15 pernssible under the Titke VI and IX regulations, and some judicial
interpretation, dovs not reguire preemption of a state faw that prohibits affirmative action.

Simply obstrecting un action that is ailowed under federal lavw does not, in itsel!, raise
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Nothing contained in subseetion (a1} of this scetion [the provision containing Tule

IX's aperative prohibition of discrimination] shali be interpreted 10 require any

educational institution 1o grant preferential or disparate treatiment o the members

of one sex en account of an imbalance which may exist with respect to the wial

number or percentapge of persans of that sex participating in or recciving the

henefits of any lederally supported program or activily, in comparison with the

total number or percentage of persons of that sex in any communily, State, section

or other area .

20180, § 1681hy. This provision plainly confirms that Propasal 2 does not contlict with Title
X, Forali of these reasens, 1t is highly unlikely that majonty of tms Court would embrace
appiicants’ argument that Proposal 2 is preempted by Thle IX.

. The Irreparable Harm Inguiry Does Not Favor Applicants.

Applicants' have Hkewise failed W demonstrate that the irreparuble-hurm inquiry
supports vacating the Sixth Cireuit’s stay pending appeal. As an initial mater, applicants’ claim
that they will suffer iveparable imury if #fs Count does not grant extraordinary relicf is difficult
1o recanctle with their falure at anytime to move for a preliminary injunction below. CF
Supreme Ct. Rule 23.3 (“Except in the most extraordinary circumstances. an apphication for a
sty will not be entertained unless the relief requested was first sought in the appropriate court or
courts below or from & iudge or judges thereo!l”). Furthermore, because applicants” claims lack
merit, the irreparable injury they atlege must be discounted accordingly. See Coalition for
Econumic Equiy. 122 F 3d at 711 (" With no constitutiona! injury on the merits as a matter of
Faw, there is no threat of irreparable injury or hardship to tip the halance in plainti{ls” favor.™),

Fimally, for every university applicant who would be admitted but for Proposition 2. there is

another potential student who will be wlmitted i Proposition 2 is enforced according 1o its torms

preemption concerns unless there 15 some showing that the action is necessary te fulfilhing the
purposes of the federal law. The plain language and agency interpretations of Titkes Vand IX

do not establish that any Congressional purposes are thwarted by Proposition 2097,

o
-



hut will be denied admittance i the Sixth Circuit’s stay is vacated and the district court’s
emporary injunction reinstated. Thus, as the Sixth Circuit recopnized, “[tjo respect university
apphicants whe favor preferences this year is necessarily to slight those who oppose them—
putting both egually at risk of disappointment when admissions decisions are made this year”
Application, Fx. A {6th Cir. Op.yat 120 see afso d. (concluding that the “irreparable-harm
inguiry in the end does not strongly favor one party or anether™).

D. Other Considerations Support Denying the Application.

Because this is not "2 close case.” 1t is not necessary 10 “balance the equities™ 10
exphire the relative harms 10 applicant and respondent, as wel? as the interests of the public at
large™ in order to deny applicants’ request o vacate the Sixth Cirewt's stay pending appeal.
Rosther, 448 U S, at 1308, Furthermore, because, ss demonstrated zbove, applicants do nat
satisfy even the traditional factors requisite to obtaining relief, it is evident that they have failed
1o establish that this case presents the “weightiest constderations™ and “exeeptional
circumstances™ nevessary to Justiy vacating the interim stay entered by the Sixth Circuit on 2
matter pending before it B g Kieppe, 429 US. at 1310, Q' Conner, 329 U5t 13047

To the extent it is appropriste 1o consider these additional matters, we respectfully submit

that the balance of equities and the weightiest of considerations counsel heavily againsf vacating

* I ight of their failure to establish that a majority of this Count would embrace their clams on
the merits, it is also plain that apphicants have failed to establish “that the court of appeals [was]
demoanstrably wrong m its appheation of accepted standards in deciding 1o issue the stay,”
Coleman, 424 U8, at 1304, In particular they have fazled 1o show that the Sixth Circuit’s
preliminary conclusion that therr cluims had litde Belihood of success on the merits was

demansirably wrong.



the Sixth Cireuit’s stay. As noted above, applicants” claim of irreparable injury to individuals
secking admission 15 balanced by the injury that will befall other potential students if Proposal
2hsamplementation ts delaved. Furthermore. 1t is weli-established that * *[tibe presumption of
constitutionality which attaches o every Act of Congress is not merely a factor 1o be considered
in evaluating success on the merits, but an equity to be considered . . . in balancing hardships.””
Bowen v Kendrick, 483 ULS, 1303 (1987} (Rehngunst, C1., in chambers) (guoting Waliers v,
National Ass'n of Radiation Swevivors, 468 LS, 1323, 1324 (1984) (Rehnquist, 1., in chambersy,
This presumption of constitutionality obtains with vqual Jorce to duly enacted state laws, See.
e g, Townof Lockpore v Cltizens for Cmty, Action at Locol Level fae (430 U8, 259,272
(19771 For this reason, “[aiay time a State is enjoined from effectuating statutes enacted by
representatives of ils people, 1t suffers a form ofirreparabic injury.™ New Motor Vebicle Bd of
Cal v Orrin W Fox Co 434 US 1348, 1351 (19771 (Rehnquist, J ., in chambersy Thus, were
the Sixth Cireoit's stay vacated and the district court's preliminary injunction thereby revived,
the people of Michigan would suffer irreparable indury to their right 1o selt-government. Indeed
the intrusion into state and popular sovereignty s purticularly palpable here, hecause the people
of Michigan themseives adoped Proposal 2 as part of thelr state constitution.

1135 these basic principles of federalism that have Jed the Court % treat a preliminary

*

injunction of 2 state law as “an extraardinary and drastic remedy ™ Mazurek v Armstrong, et ol

PITRCCLIS63IRGT (19971 Moreover, where such relief would “alter] | the legal staves guo.”

-

it is particularly disfavored and is reserved for “extraordinary cases.”™ Turner Broad Sys | Inc., et

alov Federad Covune 'ns Camed'n, ef al., S07 U8, 1361, 1302 (1993, Here, iuis clear that “the
status g 1s that which the People have wrought, nat that which unaccountable federal judges

have imposed upon them.” Planned Parenthood v. Cambios, 116 ¥ 38 707, 721 (4th Cir 1997



{Luttig, 1., in chambersy: see also, ¢ g Office of Pers. Mgmit. v, Am. Fed n of Gov't Employees.
AFLCIO, AT LS 1301 (1985 {Burger, C 1, in chambers) {newly promulgated regulations that
have not vet taken effect constitute the status guo). Thus, the traditional concern for preserving

-

the legal szatus gue also weighs heavily against vacating the Sixth Circuit's stay.

6 *

For the forepoing reasons, the application to dissolve the stay entered by the Sixth Circunt

and w reinstate the temporary injunction issued by the district count should be denied.

a0
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UNITED STATES DISTRICT COULRYT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

COALITION TO DEFEND AFFIRMATIVE
ACTION, et al,

Plaintifls,
Case Number 06-15024
v, Honorable David M. Lawsen

JENNIFER GRANHOLM, REGENTS OF

THE UNIVERSITY OF MICHIGAN. BOARD
OF TRUSTEES OF MICHIGAN STATE
UNIVERSITY, BOARD OF GOVERNORS OF
WAYNE STATE UNIVERSITY, MICHALL
COX, ERIC RUSSELL. snd the TRUSTEES OF
any ather public college or university, community
college of school disirict,

Deterchmts,

-t
CHASE CANTRELL, et al., CONSOLIDATED CASES
Plaine{is,
Case Number 08-13637
V. Honorable David M. Lawson

JENNIFER GRANHOLM and
MICHAEL COX,

Detendants.

§
ES

ORDER CONSOLIDATING CASES, GRANTING ATTORNEY
GENFRAL'S MOTION TO INTERVENE, ANDSETTING DATES

On January 2, 2007, e Court held a joint conterence with lead counsel for all ofthe parties
in the above named cases, AN parties agreed at the conference that the two cases should be
consolidated, and the Courtis convinced Gat judicial economy would be served by the conselidation

of these matters for all purposes. The cases both came before the Count with comman defendants

EXHIBIT A
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and the plaintiffs in both challenge recently-approved state constitutionat amendment, Proposal 06-2,
now known as Article 1. section 26 of the Michigan Constitution of 1963, that purports 1o bar the
use of race, sex, color, ethaicity, or nationul origin to promote divessity in public hiring. contracting,
snd university admission decisions. The Court has further determined, and all panties agree, that the
Michigan Attorney General, who is an infervening defendant in case number 6615024, ought to
intervene as a defendant in case number 06-13637. However, all parties who have now appeared
in one of the cases shall be deemed o be participating in the conselidated cases,

Accerdingly, it is ORDERED that the nbove-captioned cases are CONSOLIDATED for
all purposes, up to and incheding trial and judgment.

tis further ORDERED that all furtner filings in these cases shall be dockeed by the Clerk
under Case Number 06-13024. The parties are mstructed to use a double caption and include the

designation "CONSOLIDATED CASES” in the caption,

It is further ORDERED that the Michigan Attorney Geners!'s mation o intervene in
Cantrel], Case Number 06-13637 1kt # 9], is GRANTED.

It is further ORDERED that the plainut®s in the Camrel! case may e an amended
complaint on or before January 12,2007,

it 3s further ORDERED that answers (o the complaints in both cases shall be filed on or
before January 26, 1007,

I is further ORDERED that disclosure required by Federal Rule of Civit Procedure
260 1AL (B amd (O shall be served on opposing counsel, bt not filed with the Clerk, enoor

hefore Januasry 3, 2007,

b ]
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Itis further ORDERED that the plaintfTs in both cases shall serve on opposing counsel, b
nat fite with the Clerk, » joint proposed stipulation of facts on or before February 9, 2007, The
propased stipulation shall be styled in separate, numbered paragraphs each containing s discrete fact
per paragraph in simple, concise and direct language. The purposc of the proposed stipulation s to
determine the extent to which discovery can be foreshortened or eliminated, and 10 provide a
possible basis for o record for dispositive maotions ur a trinl on stipulated facts. A courtesy copy
shall be delivered o the Court's chambers.

{1 is further ORDERED that respenses o the joint proposed stipulation of facts shall be
served on eppesing counsel, bt not filed with the Clerk, on or before February 28, 2007, The

responses shalf idemtify which paragraphs in the proposed stipulation of fots will (1) be aceepted,

o,

23 be sceepted with proposed modilications. (3) require discovery, or (4] be contested or
challenged. A courtesy copy shall be debivered 1o the Count’s chambers,

It is further ORDERED that the parties shall conduct o conference and submit a discovery
plan fo the Court’s chambers pursuant 1o Federal Rule of Civil Procedure 26(1) an ar hefore March
14, 2007,

1 is further ORDERED that a stotus and scheduling conference will be held on March 21,
2007 at 1:00 2. Lead counsel Tor the parties are directed w atiend.  The appearance ol co-
ceunsel for the parties is not necessary for this conference, 1tis the Court’s intention to conduct the
conlerence for the purpose of reviewing the proposed stipulation of fact and responses, evaluating
the parties” discovery plan, expediting discovery (if any is needed), and establishing deadlines for

cither filing dispositive motions or conducting a rial on stipulated facts,
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DAVID M. LAWSON
Uinited States Districz ludpe

Dated: Jansary &, 2007

i



