
No.

In  the

Supreme Court of the United States

––––––––––––Ë––––––––––––

J OHN F. HINCK and PAMELA F. HINCK,

Petitioners,
v.

UNITED STATES OF AMERICA,

R esponden t.
––––––––––––Ë––––––––––––

ON  A P E T IT IO N  F O R  A WR IT  O F  CE R TIO R AR I

T O  TH E  UN IT E D  ST AT E S  CO U RT  O F  AP P E AL S

F O R  TH E  F E D E R AL  CIRC U IT

––––––––––––Ë––––––––––––

P ETITION FOR A WRIT OF CERTIORARI

––––––––––––Ë––––––––––––

Thomas E. Redding,
Counsel of R ecord

Teresa  J . Womack,
Sa llie W. Gladney,

Redding & Associa tes, P .C.
2914 West  T.C. J ester
Houston , TX 77018
(713) 965-9244

Attorneys for Petitioners



i

 QUESTION P RESENTED

Before 1996, the circu it s held tha t  dist r ict  cour t s and
the Cour t  of Federa l Cla ims had 28 U.S.C. §§1346(a)(1) and
1491(a)(1) refund ju r isdict ion  over  cla ims to aba te in terest
under  26 U.S.C. §6404(e)(1), bu t  were bar red from
exercising tha t  ju r isdict ion  because aba tement  was
discret ionary and there was no ar t icu la ted st andard for
reviewing denia ls of those request s. The Tax Cour t  held it
had no prepayment  ju r isdict ion  over  §6404(e)(1) a t  a ll and
followed the circu it  cour t s' discret ionary ana lysis in  t he
except iona l cases where it  had overpayment  ju r isdict ion .

In  1996, Congress amended §6404, giving the Tax Cour t
prepayment  ju r isdict ion  to review IRS denia ls of some
taxpayer  §6404(e)(1) aba tement  request s using an  abuse of
discret ion  standard.

The IRS now asser t s the Tax Cour t  has exclusive
ju r isdict ion over  both  §6404(e)(1) prepayment  and refund
cases. In  Beall v. U.S ., 336 F .3d 419 (5  Cir . 2003), thet h

Fifth  Circu it  held tha t  t he 1996 amendments resolved the
lack of a  just iciable standard issue tha t  precluded exercise
of dist r ict  cour t  refund ju r isdict ion  and resu lt ed in  exclusive
but  limited Tax Cour t  prepayment  ju r isdict ion  and limited
concur ren t  r efund ju r isdict ion . The Federa l Cir cu it
acknowledged it  crea ted a  conflict  with  the Fifth  Circu it .
The Federa l Circu it 's exclusivity holding precludes any
judicia l review of many cla ims.

The quest ion  presen ted here is:

Did the gr an t  of select ive, limited ju r isdict ion  in  the
1996 amendments give the Tax Cour t  exclusive
jur isdict ion  over  a ll §6404(e)(1) cla ims, deny a ll relief for
many taxpayer s, and r epea l by implica t ion  the exist ing
28 U.S.C. §§1346(a)(1) and 1491(a )(1) r efund
ju r isdict ion  of t he dist r ict  cou r t s and the Cour t  of
Federa l Cla ims?
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References to "App. x" a re to page "x" of the a t tached Appendix.
1

As or igina lly enacted by the Tax Reform Act  of 1986, § 1563, Pub.L.
2

No. 99-514, 100 Sta t .2085, 2762. Congress amended §6404(e)(1) in  1996
with  the Taxpayer Bill of Righ ts II, which  is a lso known as "TBOR2." P .L.
104-168, § 301(a ), 110 Sta t . 1452 (1996). App. 62. The amendments made
two changes to §6404(e)(1): the word “unreasonable” was added before
“er ror  or  delay,” and the words “min ister ia l act” were changed to
“min ister ia l or  manager ia l act .” Those cha nges were effect ive for  tax
years beginn ing a fter  J u ly 30, 1996, and do not  a pply to th is case, which
concerns tax year  1986. The pre-1996 version  of §6404(e)(1) is reproduced
in  the Appendix.

OP INIONS BELOW

The opin ion  below of t he United Sta tes Cour t  of Appea ls
for  the Federa l Circu it  is repor ted a t  H inck  v. U.S ., 446
F.3d 1307 (Fed. Cir . 2006). App. 1.  The conflict ing opin ion1

of the United Sta tes Cour t  of Appea ls for  t he F ifth  Circu it
is repor ted a t  Beall v. U.S ., 336 F .3d 419 (5  Cir . 2003).t h

App. 18.

––––––––––––Ë––––––––––––

J URISDICTION

The judgment  of t he Federa l Circu it  was filed on  May 4,
2006. This Cour t  has ju r isdict ion under  28 U.S.C. §1254(1).

––––––––––––Ë––––––––––––

CONSTITUTIONAL P ROVISIONS,
STATUTES AND REGULATIONS INVOLVED

The relevant  por t ions of the following sta tu tes,
regula t ions, and legisla t ive h istory a t  issue a re repr in ted in
the appendix to th is pet it ion  due to their  length :

1. 26 U.S.C. §6404(e)(1),  App. 42.2



2

In  the 1996 amendments, §6404(h) was in it ia lly designa ted §6404(g).
3

It  was redesigna ted as §6404(i) by the IRS Rest ructur ing and Reform Act
of 1998, Pub L. No. 105-206, and then redesigna ted as §6404(h) in  2002
by P .L. 107-134, § 112(d)(1). Th is amendment  applies to requests for
aba tement  submit ted a fter  J u ly 30, 1996, regardless of the t ax yea r , and
thus applies to the Hincks' cla im.

Though  not  a t  issue, via  ACVA h e was a lso an  indirect  pa r tner  in
4

Rancho Ca liforn ia  Par tners II. Pamela  F . Hinck is involved here on ly
because the Hincks filed a  join t  1986 retu rn .

Hinck  v. U.S ., 64 Fed.Cl. 71, 72 (2005); Beall v. U.S ., 335 F.Supp.2d
5

743, 745 (E .D. Tex. 2004); see a lso Beall v. U.S ., 170 F .Supp.2d 709 (E.D.
Tex. 2001).

2. 26 U.S.C. §6404(h),  App. 42.3

3. 26 U.S.C. §7422(a), App. 48.
4. 26 U.S.C. §7430(c)(4)(A)(ii), App. 49.
5. 26 U.S.C. §7442, App. 50.
6. 28 U.S.C. §1346(a)(1), App. 51.
7. 28 U.S.C. §1491(a)(1), App. 52.
8. 28 U.S.C. §2412(d)(1)(B), App. 54.
9. 28 U.S.C. §2412(d)(2)(B), App. 54.

––––––––––––Ë––––––––––––

STATEMENT OF THE CASE

1. State m e n t of Re late d Case s

This case and Beall a rose from dispu tes over  t he t ax
t rea tment  of 43 rela ted limited par tnersh ips tha t  shared a
common general pa r tner , AMCOR, a  Ca liforn ia  corpora t ion,
and are collect ively r efer r ed t o by the IRS and in  th is
lit iga t ion  as the "AMCOR par tnersh ips." J ohn  Hinck
invested as a  limited par tner  in  Agr i-Cal Vent ure
Associa tes.  Raymond Bea ll was a  limited par tner  in  Ag-4

Venture Associa tes and Oasis Date Associa tes.5

These two ca ses r epresen t  a  group of a lmost  two
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Counsel lacks specific knowledge, bu t  there may be AMCOR rela ted
6

§6404(e)(1) refund cases current ly pendin g or  wait ing to be filed other
than  those represen ted by the undersigned counsel.

Unless otherwise indica ted a ll r eferences to sect ion , §, and the Code
7

are to the In terna l Revenue Code a t  26 U.S.C. References to §1346(a )(1)
and §1491(a )(1) a re to 28 U.S.C.

The F ifth  Circu it  vaca ted and remanded the dismissa l for  la ck of
8

ju r isdict ion  over  pla in t iffs' §6404(e)(1) cla ims a t  Weiner v. U.S ., 213
F.Supp.2d 728 (S.D.Tex., 2002); Kraem er v. U.S ., 2002 Wl 575791
(S.D.Tex., 2002) (unpublished).

hundred cases pending pr imar ily in , and split  roughly
equa lly between , the var ious dist r ict  cour t s of the Fifth
Circu it  and the Cour t  of Federa l Cla im s. Counsel for  the
Hincks a lso represen t s the Bea lls and the par tners in  those
two hundred or  so other  cur ren t ly pending cases. Counsel
represen ts over  one hundred other  AMCOR par tners who
filed §6404(e)(1) refund cla ims bu t  have not  yet  filed su it .
Those act ions will be filed as they become r ipe.6

The §6404(e)(1)  refund cla im s in  these cases a ll a rose7

out  of iden t ica l fact s r egarding min ister ia l er rors or  delays
in  the consolida ted IRS examina t ion of the par tnersh ips. All
of the cla ims asser t  the same lega l grou nds for  relief and
rely on  the same au thor it ies.

Almost  a ll of these cases a lso involve cla ims for  refund
of t ax, in terest , and pena lty in terest  on  other  grounds not
a t  issue h er e. All of those other  cases a re st ayed pending
the ou tcome of Beall, Hinck , and other  ca ses tha t  a r e
represen ta t ive of t he other  grounds for  refund. The Fifth
Circu it  has addressed some of those other  grounds in  a
consolida ted appea l from two dist r ict  cou r t  ca ses a t  Weiner
v. U.S ., 389 F .3d 152 (2004).  Relying on Beall, in  Weiner8

the Fifth  Circu it  held tha t  the dist r ict  cour t  had ju r isdict ion
over  those par tners' §6404(e)(1) cla ims and remanded
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Weiner 's cla ims for  considera t ion  on  the mer it s.

Morr is Weiner  and J ohn  Hinck were both  limited
par tners in  Agr i-Ca l Venture Associa tes. In  the Fifth
Circu it  Morr is Weiner  has t he r igh t  to a  determina t ion  on
the mer it s of h is cla im for  refund in  federa l dist r ict  cour t .
The Federa l Circu it  den ies t ha t  same r igh t  to J ohn  Hinck
in  the Cour t  of Federa l Cla ims.

2. Su m m ary of th e  P roce e din gs

The IRS examined the AMCOR par tnersh ip returns and
ult imately a ssessed rela ted tax and in terest  aga inst  the
individua l par tners, including Weiner , t he Bea lls, and the
Hincks.

All th ree pa id their  assessments and filed iden t ica l
cla ims for  refund under  §6404(e)(1), which  the IRS denied.
App. 4, 19.

Bea ll filed su it  in  the Federa l Dist r ict  Cour t  for  the
Eastern  Dist r ict  of Texas, App. 19, and Weiner  filed in  the
Southern  Dist r ict  of Texas. Beall was the lead case on  the
§6404 issue and Weiner on  the other  issues. The Hincks
la t er  filed su it  to recover  on  their  cla ims in  the Cour t  of
Federa l Cla ims. App. 4.

In  both  Beall and Hinck , the government  filed Ru le
12(b)(1) m ot ions to dismiss for  lack of subject  mat ter
ju r isdict ion , App. 4, 19, asser t ing tha t  §6404(e)(1) cla ims
a r e st ill not  just iciable and the federa l dist r ict  cour t s and
the Cour t  of Federa l Cla im s lack ju r isdict ion  to consider
those cla ims because TBOR2 gran ted the Tax Cour t
exclusive ju r isdict ion  over  §6404(e)(1).  App. 5, 19.

The Bea lls and the H in cks r esponded tha t  a  pr ior  line
of a u thor ity unan imously held the dist r ict  cour t s and the
Cour t  of Federa l Cla im s had refund ju r isdict ion  over
§6404(e)(1) cla ims under  §§1346(1)(1) and 1491(a)(1), but
were bar red from exercising tha t  ju r isdict ion because (i) the
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E.g., S elm an v. U.S ., 941 F .2d 1060, 1062 (10  Cir . 1991); and Hortont h9

Hom es, Inc. v. U.S ., 936 F .2d 548, 550 (11  Cir . 1991). J udge Allegrat h

issued the Cour t  of Federa l Cla ims decision  in  th is case and was one of
the government 's appella te a t torneys of record in  Horton  Hom es. Tha t
opin ion  references an  unpublished Federa l Circu it  opin ion  tha t  likewise
held the Cour t  of Feder a l Cla ims had §1346(a )(1) ju r isdict ion  over
§6404(e)(1) cla ims. Kapp v. U.S ., 989 F .2d 1202 (Table), 1993 WL 26728
(Fed.Cir . 1993). J udge Lour ie au thored both  Hinck  and Kapp .

Argabrigh t v. U.S ., 35 F.3d 472, 475 (9  Cir . 1994)t h10

IRS had tota l discret ion  over  §6404(e) aba tements, and (ii)
the cla ims were not  just iciable because of a  perceived lack
of a  st andard for  r eviewing the IRS's decision  t o gr an t  or
deny the aba tement .  Over  t ime, the ana lysis beh ind the9

or igina l refusa l t o exercise ju r isdict ion  became blur red and
cour t s relying on  those cases cam e to incor rect ly refer  to
their  "lack of ju r isdict ion" over  §6404(e)(1) in terest
aba tement  cla ims.10

The Bea lls and the Hincks both  asser ted tha t  by giving
the Tax Cour t  ju r isdict ion  and set t ing abuse of discret ion  as
the standard of review, the 1996 amendments cla r ified tha t
the IRS does not  have tota l discret ion  over  §6404(e)(1)
aba tem ent  cla ims and they are just iciable. Consequent ly,
the dist r ict  cour t s and Cour t  of Federa l Cla im s should no
longer  have been  precluded from exercising ju r isdict ion over
§6404(e)(1) refund cla ims. Both  the Hincks and Bea lls
asser ted tha t  noth ing in  the amendments or  legisla t ive
h istory indica ted Congress in tended to limit  or  repea l tha t
§§1346(a)(1) and 1491(a)(1) ju r isdict ion  and vest  the Tax
Cour t  with  "exclusive" ju r isdict ion  over  §6404(e)(1) cla ims.

On J une 27, 2003, the Fifth  Circu it  issued it s opin ion  in
Beall, addressing the same substan t ive lega l and factua l
a rgum ent s ra ised below in  Hinck . App. 18-38. The Fifth
Circuit  exhaust ively ana lyzed  §1346(a)(1) and §7422(a) vis
a vis §6404(e)(1), App. 20-26, found tha t  cla ims for  refund
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under  §6404(e)(1) fit  squarely wit h in  §1346(a)(1)and
§7422(a), App. 26, and held the issues precluding the
exercise of ju r isdict ion  had been  addressed by the 1996
amendments. App. 30. The F ifth  Circu it  was not  persuaded
tha t  the gran t  of ju r isdict ion  to the Tax Cour t  au tomat ica lly
and silen t ly repea led or  limited §1346(a)(1) jur isdict ion  over
§6404(e)(1) cla ims for  refund. App. 35-36.

The F ifth  Circu it  was persuaded tha t  §6404(h) was
added due to t he lim it ed na ture of the Tax Cour t 's
ju r isdict ion , which  is required to be set  ou t  in  the Tax Code,
and noth ing more should be read in to the gran t  because
noth ing in  the st a tu te or  legisla t ive h istory indica ted
Congress meant  for  the gran t  to be exclusive. App. 36-37.

In  2006, the Federa l Circu it  held in  Hinck  t ha t  the
gran t  of ju r isdict ion  to the Tax Cour t  was exclusive and,
consequen t ly, the Cour t  of Federa l Cla ims did not  have
jur isdict ion  over  §6404(e)(1) cla ims. App. 11-12. The
Federa l Circu it  based it s decision  on ly on  the amendments
and accompanying legisla t ive h istory and did not  consider
the §1346(a)(1), §1491(a)(1), and §7422(a) ju r isdict iona l
scheme nor  the rela t ionsh ip of tha t  scheme t o t he Tax
Cour t 's limited ju r isdict ion  under  §7442. App. 13-15.

The Federa l Circu it 's conclusion  is a t  odds with  the
carefu lly cra ft ed scheme of tax ju r isdict ion  set  ou t  by
Congress and th is Cour t  a nd is direct ly a t  odds with  the
Fifth  Circu it 's decision  in  Beall. Tha t  split  in  au thor ity over
the fundamenta l ju r isdict ion  of the cour t s is ir r econcilable.
The ana lysis by the two circu it s a re in  diamet r ic
disagreem en t , and the Federa l Circu it  acknowledges it s
complete disagreement  with  the Fifth  Circu it . App. 16.

The issue in  th is case – whet her  taxpayers have
recourse in  a  refund su it  in  the Cour t  of Federa l Cla ims if
the IRS fa ils or  r efuses to aba te in terest  tha t  has accrued as
a  resu lt  of IRS er rors or  delays in  per forming a  minister ia l
act  – is exact ly the same issue in  Beall and is con t rolled by
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the same jur isdict iona l and In terna l Revenue Code sect ions
and judicia l preceden t .

3. Th e  J u risdict ion al Facts  Are  Un con te s te d

Only the fact s relevant  to establish ing ju r isdict ion  were
set  ou t  below. App. 4-5. Th e Federa l Circu it  specifica lly
noted tha t  the fact s a re not  dispu ted. App. 4.

The Hincks filed a  join t  federa l income t ax return  for
1986. Ten  years la t er , in  May 1996, while their  1986 return
was under  invest iga t ion  by the IRS, the Hincks m ade an
advance remit t ance of $93,890.00 towards any income tax
deficiency for  tha t  year . The IRS la ter  assessed $16,409.00
in  addit iona l t ax and $21,669.22 in  in terest  aga inst  the
Hincks for  1986.On February 14, 2000, the IRS applied the
advance remit t ance to the tota l amount  owed by the Hincks
and r efunded them the balance of $55,811.78. On J une 14,
2000, the Hincks filed a  cla im for  refund  under  §6404(e)(1)
for  in terest  from March  21, 1989 un t il Apr il 1, 1993, due to
IRS er rors and delays. The IRS denied the Hincks' request
on  Apr il 30, 2001.

On  Apr il 20, 2003, the Hincks filed su it  in  the United
St a t es Cour t  of Federa l Cla ims under   §§1346(a)(1) and
1491(a)(1) seeking review of the IRS's refusa l to aba te the
in ter est  and refund of the overpayment . The government
moved to dismiss the su it  for  lack of ju r isdict ion  under
RCFC 12(b)(1). On  February 3, 2005, the Cour t  of Federa l
Cla ims gran ted the government 's mot ion  and dismissed the
H incks' §6404(e)(1) su it  for  lack of ju r isdict ion . J udgmen t
was en tered February 4, 2005. On March  17, 2005, the
Hincks pa id t he fees and t imely appea led to the Federa l
Circuit  under  28 U.S.C. §1295(a)(3).

On May 4, 2006, the Federa l Circu it  issued it s opin ion
affirming the dismissa l for  lack of ju r isdict ion .
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––––––––––––Ë––––––––––––

REASONS TO GRANT THE P ETITION

The decision  of the Federa l Circu it  expressly conflict s
with  the pr ior  decision  of the Fifth  Circu it  on  the same
issue – whether  the 1996 gr an t  of ju r isdict ion  to the Tax
Cour t  a t  26 U.S.C. §6404(h) is exclusive over  a ll §6404(e)(1)
cases and thus depr ives t he dist r ict  cour t s and Cour t  of
Federa l Cla ims of ju r isdict ion over  §6404(e)(1) refund
cla ims. The Federa l Circu it 's decision  left  investors with in
the same pa r tnersh ip with  completely differen t  r igh t s and
remedies depending on  the cour t  in  which  their  ca se is
cur ren t ly pending. In  addit ion  to the AMCOR rela ted
§6404(e)(1) decisions a t  issue, over  one hundred ot her
decisions have been  issued by var ious dist r ict  cour t s, the
Cour t  of Federa l Cla ims, and the Tax Cour t  since the 1996
am endments.  The par t icu la r  issues in  th is pet it ion  have
been  act ively lit iga ted in  the dist r ict  cour t s and Cour t  of
Federa l Cla ims with  a  plethora  of approaches and
outcomes.  This issue begs for  gu idance and is not  likely to
resolve it self.

1. Th e re  is  a  Dire ct  an d Expre s s  Con flic t  Be tw e e n
th e  Fifth  Circu it an d th e  Fe de ral Circu it On  th e
Sam e  Issu e

The Federa l Circu it  expressly recognized tha t  it s
holding is con t ra ry to the Fifth  Circu it 's decision  in  Beall.
App. 16. The two cour t s split  not  on ly on  the u lt ima te
determina t ion  over  whether  the Tax Cour t  has exclusive
jur isdict ion  over  §6404(e)(1) cla ims, bu t  in  their  conclusions
with  respect  to the under lying issues as well. The split  is
clear  and ir reconcilable.
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Flora a t  148.
11

Flora a t  148.
12

a . Th e  Tw o Cou rts  Have  Approach e d th e  Issu e  from
Irre con cilable  P os ition s  an d th e  De c is ion  of th e
Fe de ral Circu it Can n ot Be  Squ are d With
J u risdic tion al Statu e s  or Th is  Cou rt's  P re ce de n t

The Federa l Circu it  did not  look to or  consider  the Cour t
of Federa l Cla ims' genera l gran t  of ju r isdict ion  a t
§1346(a)(1) and §1491(a)(1). Tha t  cour t  looked only to the
language of §6404(h) t o determine tha t  Congress in tended
the Tax Cour t  to be the sole forum for  §6404(e)(1) cla ims.
App. 11-12. In  summary, the Federa l Circu it  was persuaded
tha t  the gran t  of ju r isdict ion  was exclusive because the
sta tu te references on ly the Tax Cour t . App. 12. The Federa l
Circu it  "confirmed" it s view by cit ing th is Cour t 's precedent
regarding judicia l deference to administ ra t ive agency
determina t ions and concluded tha t  Congress in tended the
Tax Cour t  to have exclusive ju r isdict ion  to review
§6404(e)(1) denia ls because of it s t ax exper t ise. App. 13-14.

In  Flora , t he government  u rged th is Cour t  to adopt  the
same "pla in  language" approach .  This Cour t  declined,
not ing tha t  if t he st a tu tory language a lone was so clea r ,
then  presumably the cour t s "could bu t  r ecit e the sta tu te
and en ter  judgmen t" and "might  be pardoned some
perplexity as to how such  a  simple mat ter  cou ld have
caused so much  confusion ."  But  th is Cour t  r ecognized tha t11

"th is facile an  approach  will not  serve" with  respect  to a
quest ion  of such  considerable impor tance in  the
administ ra t ion  of the tax laws.12

The Fifth  Circu it  examined the ju r isdict iona l cha llenge
with in  the genera l ju r isdict iona l scheme. App. 20-26. The
Fifth  Circu it  cor rect ly held tha t  reading the gran t  of
ju r isdict ion  to the Tax Cour t  as exclusive of ju r isdict ion  in
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Flora v. U.S ., 362 U.S. 145, 149 (1960)
13

The Tax Cour t  does have limited overpayment  ju r isdict ion  in  cer ta in
14

cir cu m sta nces. If a  prepayment  pet it ion  is filed in  the Tax Cour t  to
con test  a  tax deficiency, the Tax Cour t  then  acquires limited addit iona l
ju r isdict ion  to make overpayment  determinations rela ted to the deficiency
determina t ion  that is at issu e in  the petition . §6512(b). Sect ion
6404(h )(2)(B) sta tes tha t  "[r ]u les simila r  to the ru les of §6512(b) apply for
purposes of th is subsect ion ." It  a lso has limited refund ju r isdict ion  over
in terest  overpayments under  §7481(c).

§6213; §1346(a)(1); Flora, 362 U.S. a t  157.
15

the dist r ict  cour t s was inconsist en t  with  the genera l
st r ucture of the In terna l Revenue Code and the
jur isdict iona l limita t ions on the Tax Cour t . After  exhaust ive
ana lysis, t he F ifth  Circuit  concluded tha t  cla ims for  refund
of in terest  under  §6404(e)(1) fit  squarely with in  the
jur isdict iona l gran t  a t  §1346(a)(1) and sovereign  immunity
was waived by §7422(a). The Fifth  Circu it  joined the other
circu it s tha t  had ea r lier  r eached the same conclusion . App.
26. The F ifth  Circu it  fu r ther  concluded tha t  the 1996
amendments cla r ified tha t  Congress in tended the decision
to aba te in terest  was no longer  discret ionary. App. 30.

In  consider ing the impact  of the gran t  of ju r isdict ion  to
the Tax Cour t , the F ifth  Cir cu it  followed th is  Cour t 's
preceden t  tha t  dist r ict  cour t s (and the Cour t  of Federa l
Cla ims) have refund  ju r isdict ion  over  dispu ted t axes, while
t he Tax Cour t  genera lly has prepaym ent ju r isdict ion  over
disputed taxes.  App. 36. As the Fifth  Circu it  recognized in13

Beall, there a re two genera l forums for  resolving federa l tax
cont rover sies: (i) filing su it  in  t he Tax Cour t  before paying
the tax , or  (ii) paying the tax and then  filing a  refund su it14

in  feder a l dist r ict  cour t  or  the Cour t  of Federa l Cla ims.15

App. 36. The Tax Cour t  has refund ju r isdict ion  on ly when
an  act ion  is a lready pending befor e it  in  a  disputed tax
deficiency case and in  some limited instances §6404(e)(1)
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§6512, §7481(c) and §6404(h)(2)(B); 508 Clin ton  S t. a t  355.
16

Continen tal Equities, Inc. v. C.I.R ., 551 F .2d 74, 79 (5  Cir . 1977),t h17

aff'g in  part & rev'g in  part T.C. Memo 1974-189.

Estate of Baum gardner v. C.I.R ., 85 T.C. 445 (1985)("Our  ju r isdict ion
18

is limited by sta tu te (sect ion  7442)...").

er rors and delays.  App. 36.16

When faced with  an  IRS proposa l to assess tax,
penalt ies or  in terest, Flora  r ecognized tha t  the broad
language of §§1346(a)(1) and §1491(a)(1) gran t  the dist r ict
cour t s and the Cour t  of Federa l Cla ims subject  ma t t er
ju r isdict ion  over  a ll t axpayer  defenses and cha llenges to
those assessment s, bu t  on ly if the taxpayer  fir st  pays the
fu ll amount  of t he assessmen t  and files a  refund cla im.

 Alterna t ively, a  t axpayer  can  escape the harsh
prepayment  requ ir em ent  and file su it  in  the Tax Cour t  to
cha llenge the proposed tax deficiency, pena lty, or  in  limited
cases to aba te in terest  under  §6404(e). But  the Fifth  Circu it
recognized and was persuaded tha t  the Tax Cour t , by
st a t u t e has ext remely limited ju r isdict ion  and has "on ly
such  power  to adjudica te cont roversies as is confer red upon
it  by the In t er na l Revenue Code."  App. 36-37. This is so17

because the Tax Cour t  lacks a  "genera l" gran t  of ju r isdict ion
simila r  to §1346(a)(1) or  §1491(a)(1). The st a tu te confer r ing
subject  mat ter  ju r isdict ion  to the Tax Cour t , 26 U.S.C.
§7442, confines and limit s the Tax Cour t 's ju r isdict ion  to
the mat ter s expressly and specifica lly parsed ou t , sect ion  by
sect ion  in  the In terna l Revenue Code  – such  as the explicit18

limited gran t  of ju r isdict ion  over  §6404(e)(1) cases set  out
a t  §6404. There is no precedent  for  reading these discrete
lim ited ju r isdict iona l gran t s under  §7442, which  are
requir ed to be expressly set  ou t  in  the Tax Code, as
exclusive to the Tax Cour t  depr iving the dist r ict  cour t s and
Cour t  of Cla ims of their  genera l r efund ju r isdict ion . There



12

508 Clin ton , supra. (recognizing tha t  Tax Court  jurisdict ion  is limited
19

by §7442, as a  genera l ru le the Tax Cour t  lacks ju r isdict ion  over  in terest ,
holding the Tax Cour t  lacked ju r isdict ion  over  §6404(e)(1) cla ims in  a
deficiency proceeding, and suggest ing tha t  Congress could rect ify the lack
of ju r isdict ion  with  an  express, sta tu tory gran t  of ju r isdict ion). 

is especia lly no precedent  tha t  these discrete provisions
depr ive the dist r ict  cour t s or  Cour t  of Federa l Cla ims of
acknowledged and well-set t led ju r isdict ion .

Consequent ly, it  is well set t led tha t  the Tax Cour t  lacks
jur isdict ion  over  refund su it s, except  those brought  in
conjunct ion  with  a  deficiency pr oceeding or , in  limited
circumstances, §6404(e)(1) su it s brought  under  §6404(h)(1).
Id . Sect ion  6404(h)(2) gran t s the Tax Cour t  refund
ju r isdict ion pursuant  to the ru les established a t  §6512(b) to
determine an  overpayment  in  a  §6404(h)(1) case.

It  is a lso well set t led t ha t  t he Tax Cour t  genera lly lacks
jur isdict ion  to make in terest  determ ina t ions, except  those
brought  in  conjunct ion  with  a  tax deficiency proceeding. Id .
Therefore, it  was necessary for  Congress to add §6404(h) to
expressly gran t  the Tax Cour t  any prepayment  ju r isdict ion
over  r equest s for  in terest  aba temen t  brough t  pu rsuan t  t o
§6404(e)(1).  Otherwise, t axpayers who did not  dispu te the19

proposed tax assessment  bu t  did dispute the in terest
aba tement  issue would have no prepayment  oppor tun ity to
a sser t  their  r igh t  to cha llenge the excessive in terest
pursuant  to §6404(e)(1). Sect ion  §6404(h)(1) is a  gran t  of
prepayment  ju r isdict ion .

In  con t rast , t he Tax Cour t  held it  tota lly lacked subject
mat ter  ju r isdict ion  over  prepayment  §6404(e)(1) cla ims and,
in  the limited cases where it  had overpayment  ju r isdict ion ,
it  followed the circuit  cour t s' ana lysis tha t  §6404(e)(1) was
discret ionary and, therefore, beyond the scope of judicia l
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S ee, 508 Clin ton  S treet Corp., v. C.I.R .., 89 T.C. 352 (1987); Asciu tto
20

v. C.I.R ., 64 T.C.M. 877 (1992); Bax v. C.I.R ., 13 F .3d 54, 57 (2  Cir .n d

1993).

See §6110(j)(1)(B) (Taxpayer  "sha ll have as an  e xc lus ive  civil
21

r emedy an  act ion  aga inst  the Secreta ry in  the United Sta tes Cla ims
Cour t ." [Emphasis added.] See a lso §7422(a ) and §6511(a ) which
expressly lim it  refund ju r isdict ion  and condit ion  the waiver  of immunity.
Sect ion  6404 has no such  sta tu tory language of exclusion  or  limita t ion .

H.R.Rep. No. 104-506, a t  28 (1996). App. 62.
22

review.20

When  Congress has chosen  to crea te exclusive
jur isdict ion  and/or  limit  §1346(a)(1) and §1491(a)(1)
jur isdict ion  it  has used appropr ia te st a tu tory language.21

Had Congress in tended to do so here it  would have. 

The Federa l Circu it  was presen ted with  the same
arguments and au thor it ies as the Fifth  Circu it  but  declined
to reach  or  consider  these issues and consequent ly issued a
decision  con t r ary to the bet ter  r easoned and more
author ita t ive decision  issued by the Fifth  Circu it .

b. Th e  Tw o Cou rts  Disagre e  on  th e  Con clu s ion s  to  be
Draw n  from  Le gis lative  His tory

With  respect  to the legisla t ive h istory to the §6404
amendments, both  cour t s considered the House Repor t
accompanying TBOR2,  but  reached completely differen t ,22

ir r econcilable conclusions. The Federa l Circu it  on ly
ana lyzed the language of the Repor t . App. 13-17. The Fifth
Circu it  considered tha t  same language, bu t  in  t he con text
of precedent  and the exist ing ju r isdict iona l scheme for  t ax
lit iga t ion .  App. 32-37.

The Feder a l Circu it  was persuaded tha t  Congress'
st a tement  of "P r esen t  Law" in  the fir st  sen tence of the
legisla t ive h istory to the amendments – "Federa l cour t s
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Merrill Lynch , Pierce, Fenner & S m ith  v. Curran , 456 U.S. 353, 382,
23

n . 66, 102 S.Ct . 1825, 1841, n . 66, 72 L.Ed.2d 182 (1982); Lorillard  v.
Pons, 434 U.S. 575, 580-581, 98 S.Ct . 866, 869-870, 55 L.Ed.2d 40 (1978).
S ee also Mid lan tic N at'l Bank  v. N .J . Dep't Envtl. Prot., 474 U.S. 494,
501, 106 S.Ct . 755, 88 L.Ed.2d 859 (1986); Edm onds v. Com pagnie
Generale Transatlan tique, 443 U.S. 256, 266-67, 99 S.Ct . 2753, 61
L.Ed.2d 521 (1979).

genera lly do not  have ju r isdict ion  to review the IRS's
fa ilu r es to aba te in terest ." – was a  pla in  decla ra t ion  tha t
the cour t s lack §6404(e)(1) ju r isdict ion . App. 13-15.

In  a  more nuanced reading tha t  recognized the actua l
holdings in  the ea r ly §6404(e)(1) cases, the Fifth  Circu it
concluded from that  st a t emen t  t ha t  Congress was aware of
the Horton  Hom es line of cases and was aware those cases
had not  held tha t  federa l cour t s lacked "jur isdict ion ," but
were precluded from exercising their  ju r isdict ion  over
§6404(e)(1) cla ims. App. 32-34. The F ifth  Circu it 's approach
follows the presumpt ion  tha t  Congress act s with  knowledge
of exist ing law and judicia l concept s and if Congress in tends
to change the judicia l in terpret a t ion  or  concept , it  makes
tha t  in ten t  specific – which  Congress did not  do.23

The Federa l Circu it  was a lso persuaded tha t  the
Commit tee's fa ilu re to m ent ion  or  expressly gran t
ju r isdict ion  to the dist r ict  cour t s and the Cour t  of Federa l
Cla ims in  the legisla t ive h istory, while in  cont rast  pla in ly
gran t ing the Tax Cour t  ju r isdict ion  to consider  in terest
aba tement  cla ims, meant  tha t  Congress in tended to vest
ju r isdict ion  exclusively in  the Tax Cour t . App. 11-12, 14.
Bu t , a s discussed above, there is no suppor t ing preceden t
for  tha t  approach . 

In  con t rast , the Fifth  Circu it  drew a  differen t  conclusion
and was persuaded tha t  "Congress nowhere st a ted in  the
1996 a m endm ents tha t  the dist r ict  cour t s did  not have
jur isdict ion  to review in terest  aba tement  denia ls." App. 33.
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S ee Traynor v. Turnage, 485 U.S. 535, 108 S.Ct . 1372, 99 L.Ed.2d 618
24

(1988).

H.R.Rep. No. 106-566, a t  32 (2000). App. 64.
25

H.R. 4163 passed the House on  Apr il 11, 2000, and wa s refer red to
26

the Sena te on  Apr il 12, 2000. The legisla t ion  never  left  the Sena te
Finance Commit tee.

Puerto R ico Dept. of Consum er Affairs v. Isla Petroleum  Corp., 485
27

U.S. 495, 501, 108 S.Ct . 1350, 1354, 99 L.Ed.2d 582 (1988). S ee also
R atzlaf v. U.S ., 510 U.S. 135, n .18, 114 S.Ct . 655, 126 L.Ed.2d 615
(1994)("We do not  find tha t  Repor t , comment ing on  a  bill tha t  did not
pass, a  secure indica tor  of congressiona l in ten t  a t  any t ime, and it  su rely
a ffords no reliable gu ide to Congress' in ten t  in  1986. See Oscar Mayer &
Co. v. Evans, 441 U.S. 750, 758, 99 S.Ct . 2066, 2072, 60 L.Ed.2d 609
(1979) (cau t ion ing aga inst  giving weigh t  to “h istory” writ ten  years a fter

Moreover , the cour t  r elied on the Repor t 's express direct ion
tha t  "[n ]o in ference is in tended as to whether  under  presen t
law any cour t  has ju r isdict ion  to review IRS's fa ilu re to
aba te in terest ." App. 33. The Fifth  Circu it  a lso specifica lly
noted tha t  reading the absence of a  r eference to dist r ict
cour t s as an  exclusive gran t  of ju r isdict ion  to the Tax Cour t
– the approach  u rged by the government  and la ter  adopted
by the Federa l Circu it  – would impliedly repea l the dist r ict
cour t s' (and the Cour t  of Federa l Cla ims') exist ing
jur isdict ion . App. 34. The Fifth  Circuit  cit ed and followed
th is Cour t 's precedent  tha t  repeals by implica t ion  are
disfavored.  App. 34.24

Fina lly, t he Federa l Circu it  er roneously bu t t ressed the
conclusions it  drew from the legisla t ive h istory to the 1996
amendments by referencing ambiguous language in  the
legisla t ive h istory to a  la t er  proposed, but  never  passed,
Taxpayer  Bill of Right s 2000.  App. 14-15. The legisla t ion25

to which  tha t  Repor t  r ela tes, H .R. 4163, was never
enacted.  As th is Cour t  has sa id, "unenacted approva ls,26

beliefs, and desires a re not  laws."  To bor row from J ust ice27
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the passage of a  sta tu te)").

Bowen v. Mich igan  Academ y of Fam ily Physicians, 476 U.S. 667, 670,
28

106 S.Ct . 2133, 90 L.Ed.2d 623 (1986), citing Abbott Laboratories v.
Gardner, 387 U.S. 136, 140, 87 S.Ct . 1507, 18 L.Ed.2d 681 (1967), LOUIS

L. J AF F E , J UDICIAL CONTROL OF  ADMINISTRATIVE  ACTION  339-353 (1965),
and Marbury v. Madison , 5 U.S. (1 Cran ch ) 137, 163, 166, 2 L.Ed. 60
(1803).

Bullard  v. Webster, 623 F .2d 1042, 1045 (5  Cir . 1980) ("[B]u rden  oft h29

proving nonreviewability is [on] agency involved."), citing Abbott Labs.

Brahm s v. U.S ., 18 Cl.Ct . 471, 475 (1989), citing Abbott Labs, 387
30

U.S. a t  140-41; Kirby Corp. v. Pena, 109 F .3d 258, 261-262 (5  Cir . 1997),t h

citing Bowen a t  670; and Dunlop v. Bachowsk i, 421 U.S. 560, 567, 95
S.Ct . 1851, 44 L.Ed.2d 377  (1975).

Brahm s a t  475; Argabrigh t a t  476; S elm an  a t  1064; Horton Hom es a t
31

551.

Scalia , "[t ]oday's opin ion  ever -so-carefu lly ana lyzes, not
legisla t ive h istory, bu t  t he h istory of legisla t ion-tha t -never -
was. ... Th is is beyond a ll reason , and we should say so."

2. Th e  Fe de ral Circu it's  Approach  Is  n ot  Su pporte d
by  Cle ar an d Con vin c in g  Evide n ce

"We begin  with  the st rong pr esumpt ion  tha t  Congress
in tends judicia l review of administ ra t ive act ion ."  The28

government  bears a  "heavy burden" of proof when  arguing
aga inst  the presumpt ion  in  favor  of review.  Congress29

in tended tha t  cit izens should be den ied judicia l access on ly
where the government  has produced "clea r  and convincing"
evidence aga inst  judicia l review.30

The pre-TBOR2 §6404(e)(1) ca ses recognized the
presumpt ion  in  favor  of judicia l review of agency act ions
and tha t  th is presumpt ion  can  on ly be overcome by clear
and convincing evidence of cont ra ry legisla t ive in ten t .31

"Clear  and convincing" evidence r equires tha t  the existence
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Am . Pro. Protective Agency, Inc. v. U.S ., 281 F .3d 1234, 1240 (Fed.
32

Cir . 2002).

Cruzan  by Cruzan  v. Director, Missouri Dept. of Health , 497 U.S. 261,
33

285 n . 11, 110 S.Ct . 2841, 111 L.Ed.2d 224 (1990).

U.S . v. Davenport, ___ F .Supp.2d ___, 2006 WL 1555845 (W.D. OK,
34

J une 5, 2006)(recognizing 10  Circu it  preceden t  in  S elm an but  followingt h

Hinck  in  an  act ion  filed by pro se t axpa yers); Ballhaus v. I.R .S .., 341
F.Supp.2d 1145 (D.Nev.2005)(act ion  filed by pro se t axpayer ); Kraem er,
supra. (issued pr ior  to Beall and over tu rned on consolida ted appea l a t
Weiner, 389 F .3d 152; Dogwood Forest R est Hom e, Inc. v. U.S ., 181
F.Supp.2d 554 (M.D.N.C.2001)(issued pr ior  to Beall); Davies v. U.S ., 124
F.Supp.2d 717 (D.Me.2000)(issued pr ior  to Beall); Henderson  v. U.S ., 95
F.Supp.2d 995 (E .D.Wis.2000)(issued pr ior  to Beall). Leiter v. U.S ., 2004
WL 303210 (D.Kan .)(following Beall); Hudson  v. I.R .S ., 2004 W.L.
1006266 (N.D.N.Y.)(in  d icta, §6404(e)(1) discret ionary with  IRS); U.S . v.
R ipa, 323 F .3d 73 (2  Cir . 2003)(in  dicta , 1996 amendments rein forcesn d

holding in  Bax tha t  §6404(e)(1) determina t ion  is solely discret ionary with
the IRS); Brewer v. Baugh , 370 F .Supp.2d 988 (D.Ariz.,2005) (following
Ballhaus, §6404(e)(1) is discret ionary and Tax Cour t  has exclusive
ju r isdict ion); In  re 1900 M R estaurant Assoc., Inc.,319 B.R. 302
(Bkr tcy,.D.Dist .Col., 2005)(not ing Beall with  favor  in  dicta); Hirsh field  v.

of the dispu ted fact  be "h igh ly probable."  It  is "evidence so32

clear , direct  and weighty and convincing as to enable the
fact  finder  to come to a  clea r  convict ion , without  hesit ancy,
of the t ru th  of the precise fact s of the case."33

The Federa l Circu it 's repea l by implica t ion  is not
suppor ted by "clea r  and convincing evidence." It s approach
and fina l decision  are con t ra ry to the genera l scheme of
jur isdict ion  and not  consist en t  with  legisla t ive h istory
proper ly read in  the context  of tha t  ju r isdict iona l scheme.

3. Th e  Con flic t  is  N ot Like ly  to  be  Re so lve d  With ou t
th is  Cou rt's  Gu idan ce

As can  be seen  from the number  of §6404(e)(1) decisions
filed by the dist r ict  cour t s and Cour t  of Federa l Cla ims
since 1996, th is is an  act ively lit iga ted issue.  34
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U.S , 2001 WL 579783 (S.D.N.Y.,2001)(unpublished, holding §6404(e)(1)
tota lly discret ionary) In  re Karlsson  247 B.R. 321 (Bkr tcy.M.D.Fla ., 2000)
(holding §6404(e)(1) tota lly discret ionary - issued before Beall).

Dogwood Forest, supra., (issued pr ior  to Beall); Davies, supra.,
35

(issued pr ior  to Beall); Henderson , supra., (issued pr ior  to Beall).

Kraem er, reversed in  consolida ted appea l under  Weiner, supra.
36

Ballhaus, supra
37

Adm iral Financial Corp. v. U.S ., 378 F .3d 1336, 1340 (Fed. Cir .
38

2004) citing Washington  Energy Co. v. U.S ., 94 F.3d 1557, 1561
(Fed.Cir .1996).

Washington  Energy a t  1561, and cases cit ed therein .
39

The Federa l Circu it  was persuaded t ha t  it s approach
was cor rect  because it s decision  was consist en t  with  five
other  dist r ict  cour t  decisions tha t  a lso concluded the Tax
Cour t  has exclusive ju r isdict ion  over  §6404(e)(1) cla ims.
App. 7-8. But  the Federa l Circu it 's reliance on tha t
subordina te au thor ity is misplaced. Three of those dist r ict
cour t  decisions were issued pr ior  t o Beall and their  ana lysis
was a lso void of a ny r eference to or  considera t ion of the
well-set t led and accepted jur isdict iona l scheme for  resolving
tax cont roversies.  One of those dist r ict  cour t  decisions was35

expressly over turned on appea l pursuant  to Beall.  The36

fifth  decision  was issued aga inst  an  unsophist ica ted, pro se
pla in t iff who was not  familia r  with  t ax law or  procedure.37

In  genera l, federa l appella te cour t s accord grea t  weight
to the decisions of their  sist er  circu it s when  the same or
simila r  issues come before them and they do not  cr ea t e
conflict s among the circu it s withou t  st rong cause.  Fur ther38

they have long recognized tha t  the need for  un iform ity
applies with  specia l force in  t ax cases.  Such  un ifor mity39

among the circu it s is par t icu la r ly desirable in  t ax cases to
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Washington  Energy a t  1561, cit ing Gibraltar Fin . Corp. v. U.S ., 825
40

F.2d 1568, 1572 (Fed.Cir .1987).

ensure equa l applica t ion  of the tax system to a ll cit izens,
and federa l appella te cour t s should not  reach  a  resu lt  in
conflict  with  a  sist er  circu it  un less the st a tu te a t  issue or
precedent  of tha t  cour t  gives them no a lt erna t ive.40

The divergen t  a pproaches and conclusions reached in
those five cases and in  the other  §6404(e)(1) refund cases
decided since 1996, graphica lly illust ra tes just  how badly
the un iformity t ha t  is pa r t icu la r ly desirable in  tax cases has
been  sha t t ered with  respect  to th is issue. These fractures
can  on ly be resolved with  th is Cour t 's gu idance.

The Federa l Circu it 's holding a lso has broader
implica t ions, foreshadowing cha llenges to the dist r ict
cour t s' and Cour t  of Federa l Cla im 's ju r isdict ion  in  other
a reas of the t ax law. This is especia lly likely where the Tax
Cour t 's §7442 specific gr an t s of ju r isdict ion  have
histor ica lly been  t rea ted as crea t ing concur ren t  ju r isdict ion
with  cour t s tha t  have pre-exist ing ju r isdict ion  over  tha t
same issue. The ramifica t ions of a llowing the Federa l
Circu it 's determina t ion  to st and illust ra tes why th is issue
is one of such  impor tance tha t  it  demands th is Cour t 's
review and gu idance.

4. Th e  Con flic t  Is  Ove r an  Im portan t Matte r th at
De m an ds  th e  Cou rt's  Atte n tion

a . Th e  Fe de ra l Circu it's  D e c is ion  U n h in ge s  th e  We ll-
E s t a b l i s h e d ,  I n t e g r a t e d ,  a n d  U n i f o r m
J u risd ic tion al Sch e m e  Be tw e e n  th e  Dis tric t
Cou rts  an d th e  Cou rt of Fe de ral Cla im s

While un iformit y in  the tax laws in  genera l is a  goa l
tha t  th is Cour t  is  m indfu l of, the manda te for  un iformity
between  the ju r isdict ion  of the dist r ict  cour t s and the Cour t
of Feder a l Cla ims is of specific impor tance. As th is Cour t
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Bates Mfg. Co. v. U.S ., 303 U.S. 567, 570-71, 58 S.Ct . 694, 82 L.Ed.
41

1020 (1938).

has poin ted ou t , Congress passed the Tucker  Act  to provide
for  expedit ious and order ly determina t ion  of cla ims against
the government .  This relief "demanded an  in tegra ted41

ju r isdict iona l plan" between  the Cour t  of Federa l Cla ims
and the dist r ict  cour t s and "[u]n iformity and equa lity in
substan t ia l r igh t s and pr ivileges – for  cla imants in  both
forums – were essen t ia l fea tures of the system. Dist inct ions
between  the oppor tun it ies for  r ecovery a fforded in  the two
forums would have t ended to m ar  the symmet ry of the plan
and to impair  it s effect ive and successfu l opera t ion ." Id .
Based on Mr . Tucker 's st a tements in  the legisla t ive h istory
to §§1346(a)(1) and 1491(a)(1), th is Cour t  has held tha t  the
substan t ia l r igh t s of cla imants a re to be governed a like in
the Cour t  of Federa l Cla ims and the dist r ict  cour t s. Id .

The split  in  th is case is not  a  mere difference of opin ion
between  the cour t s r egarding standards of r eview or  factors
to be considered in  making a  determina t ion  on  the mer it s.
The split  in  th is case has fundamenta lly severed the
in tegra ted, un iform ju r isdict iona l plan  between  the dist r ict
cour t s and the Cour t  of Federa l Cla im s. Taxpayers now
have the r igh t  to file a  §6404(e)(1) refund su it  in  the dist r ict
cour t s of t he Fifth  Circu it  if t here is per sonal ju r isdict ion
but  not  in  the cour t  tha t  was specifica lly crea t ed t o a llow
pla in t iffs to sue t he government  regardless of persona l
ju r isdict ion  or  venue.

b. Th e  Fe de ral Circu it's  De c is ion  Disp lace s  th e
Ke yston e  o f th e  Care fu lly  Articu late d  an d
Com ple x  J u risd ic tion al Sch e m e  of Tax  Law s

In  Flora , th is Cour t  const rued §1346(a )(1) and a lso
ar t icu la ted the crux of th is case, "We are not  here concerned
with  a  single sen tence in  an  isola ted st a tu te, but  ra ther
wit h  a  ju r isdict iona l provision  which  is a  keystone in  a
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Flora, 362 U.S. a t  157.
42

508 Clin ton  S treet Corp, a t  356 and n .9.
43

carefu lly a r t icu la ted and qu ite complica ted st ructu re of t ax
laws."  The Federa l Circu it 's decision  below undoes th is42

ju r isdict iona l scheme.

By expansively holding tha t  the specific gran t  of
ju r isdict ion  a llowing the Tax Cour t  to make determina t ions
with  respect  to some lim it ed §6404(e)(1) cla ims a lso gives
the Tax Cour t  exclu sive ju r isdict ion  over  a ll §6404(e)(1)
cla im s, the Federa l Circu it  has impliedly repea led
§1346(a)(1) in  every instance where the Tax Cour t  has been
gran ted concur ren t  ju r isdict ion  with  the dist r ict  cour t s and
the Cour t  of Federa l Cla ims over  a  par t icu la r  issue.

For  example, §6621(c) (now repea led bu t  st ill effect ive
for  t ax returns due pr ior  to 1990 and a t  issue in  the
AMCOR cases) imposed an  increa sed "pena lty" ra te of
in terest  on  substan t ia l underpayments a t t r ibu table to t ax
mot iva ted t ransact ions (TMTs). Congress expressly gave
the Tax Cour t  ju r isdict ion  in  §6621(c)(4) to make
prepayment  TMT in terest  determina t ions in  a  par tner 's
individua l t ax deficiency case even  though  it  does not
normally have ju r isdict ion  to determine in terest .  The Tax43

Code is silen t  with  respect  to dist r ict  cour t  and Cour t  of
Federa l Cla ims ju r isdict ion  over  §6621(c). But  the fact  tha t
th is gran t  was made does not  au tomat ica lly mean  the Tax
Cour t  has exclusive ju r isdict ion  over  the §6621(c) issue. The
IRS has never  asser ted tha t  §6621(c)(4) is an  exclusive
gran t  of ju r isdict ion  to the Tax Cour t . The case law is
replete with  prepayment  §6621(c) su it s in  the Tax Cour t
and post -payment  §6621(c) refund su it s in  the federa l
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E.g. Hirsch field  v. U.S ., 2001-2 USTC ¶ 50,480, ___ F .Supp.2d ___
44

(E .D.N.Y. 2001) (a  post  payment  refund su it  filed in  federa l dist r ict  cour t )
and Heasley v. C.I.R ., 902 F .3d 380 (5  Cir . 1990) (a  prepayment  su itt h

filed in  Tax Cour t ).

Barton  v C.I.R ., 97 T.C. 548 (1991), citing White v. C.I.R ., 95 T.C. 209
45

(1990).

Gorospe v. Com m issioner, ___ F .3d ___, 2006 WL 1687398 (9  Cir .t h46

J une 21, 2006).

dist r ict  cour t s and Cour t  of Federa l Cla ims.  The Tax44

Cour t  has recognized it  can  on ly hear  a  §6621(c) refund
cla im in  a  case a lready pending pursuant  to it s genera l tax
deficiency ju r isdict ion .  45

When an  express gran t  of ju r isdict ion  to the dist r ict
cour t s and/or  Cour t  of Federa l Cla ims is necessa ry,
Congress does so. For  example, 26 U.S.C. §6330(d)(1)(A)
expressly gran t s the Tax Cour t  ju r isdict ion  to review an
IRS collect ion  due process determina t ion . Federa l dist r ict
cour t s and Cour t  of Federa l Cla ims do not  have §1346(a)(1),
§1491(a)(1), or  other  ju r isdict ion  over  collect ion  due process
determina t ions. Consequent ly, it  was necessary for
Congress to expressly gran t  those cour t s ju r isdict ion , which
it  did a t  §6330(d)(1)(B). Sect ion  6330(d)(1)(B) gran t s the
dist r ict  cour t s ju r isdict ion  in  the event  the Tax Cour t  does
not  have ju r isdict ion  over  the under lying tax liability.46

The Federa l Circu it 's decision  would deny the dist r ict
cour t s and the Cour t  of Federa l Cla ims ju r isdict ion  not  on ly
over  §6404(e)(1) refund cla ims, bu t  a lso over  26 U.S.C.
§6621(c) refund cla ims, as well as a  host  of other  discrete
cla im s. The holding is poten t ia lly fa r  reach ing, and th is
Cour t  should expect  t he IRS will make the most  of it  to
deny t axpayers access to the dist r ict  cour t s and Cour t  of
Federa l Cla ims in  cases other  than  §6404(e)(1) cases.

The Cour t  should expect  the IRS and the cour t s to
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§6015(f).
47

See Butler v. C.I.R ., 114 T.C. 276 (2000) (reject ing the IRS's
48

Argabrigh t defense); cf. In  re Mira, 245 Bankr . 788 (Bankr . M.D. Pa .
1999).

Butler a t  291-292.
49

exploit  the weaknesses in  the Federa l Circuit 's decision .
Unt il the 1996 amendments and Beall, §6404 in terest
aba tement  had h istor ica lly been  the only provision  of the
Tax Code held to be tota lly discret ionary with  the IRS.  But
the IRS recen t ly, albeit unsuccessfu lly, used these same
arguments in  an  a t t empt  to expand it s tota l discret ion  over
§6015(f) equ it able innocent  spouse relief by asser t ing tha t
judicia l review was bar red.  The IRS relied on the47

Argabright cases, including S elm an  and Horton  Hom es, t o
suppor t  it s defense. With  the except ion  of one bankruptcy
cour t , every r eviewing cour t  has held equitable innocent
spouse elect ions a re not  tota lly discret ionary using the
same ana lysis advanced by the H incks and the Bea lls and
adopted by the Fifth  Circu it .   48

For  example, in  Butler t he IRS asser ted t he Secreta ry's
au thor ity to gran t  equit able relief was tota lly discret ionary.
But  the Tax Cour t  r ecognized tha t  the "commit ted to agency
discret ion" except ion  to the genera l ru le of judicia l review
is very nar row and a pplies on ly in  those ra re instances
where the st a tu te is drawn in  such  broad terms tha t  there
is no law to apply. 

The Tax Cour t  held tha t  "we a re well equ ipped to decide
whether  it  was an  abuse of discret ion  for  [the IRS] to deny
relief to pet it ioner  under  §6015(f)."  The Tax Cour t  and49

Court  of Federa l Cla ims a ll reject ed the IRS's a t tempt  to
limit  judicia l review of it s innocent  spouse determina t ion
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Fernandez v. C.I.R ., 114 T.C. 324 (2000); Charlton  v. C.I.R ., 114 T.C.
50

333 (2000); Flores v. U.S ., 51 Fed. Cl. 49 (2001).

H.R. CONF. REP. 99-841, Overview (1985).
51

and followed the Butler ana lysis and holding.50

c . Th e  Fe de ral Circu it's  De c is ion  is  Con trary  to
Con gre ss ion al In te n t to Expan d Taxpaye r Righ ts
an d Acce ss  to  J u dic ia l Re vie w  of §6404(e )(1)
Cla im s

The legisla t ive h istory to §6404(e)(1) pr oves Congress
believed the IRS was "inappropr ia tely" charging in terest  as
a  r esu lt  of it s own er rors and delays and m eant  for  t he IRS
to aba t e t ha t  in terest . Unfor tuna tely, the IRS refused to
self-cor rect  and 10 years la t er  Congress was forced t o use
TBOR2 to rect ify the IRS's cont inu ing refusa l to exercise it s
§6404(e)(1) aba tement  au thor ity.

The overview of the legisla t ive h istory to the or igina l
enactment  of §6404(e)(1) clea r ly favors review: "After  near ly
a  year  of hear ings, the commit tee concluded tha t  on ly the
m ost  thorough  reform could assure a  simpler , fa irer , and
more efficien t  t ax syst em which  could rega in  the t rust  of
the Amer ican  people."51

The specific h istory to §6404(e)(1) is even  more
insist en t :

Under  presen t  law, the IRS does not  genera lly have
the author ity to aba te in terest  charges where the
addit iona l in terest  ha s been  caused by IRS er rors
and delays.... In  some cases, the IRS has admit t ed
tha t  it s own er rors and delays h ave caused
taxpayers to incur  addit iona l in terest  charges. ...
The commit tee believes tha t  where an  IRS officia l
act ing in  h is officia l capacity fa ils to per form a
minister ia l act , ... au thor ity should be ava ilable for
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H.R. CONF. REP. 99-841, 4898-4899 (1985). App. 57-58.
52

Banat v. C.I.R ., 79 TCM (CCH) 1941 (2000), aff'd  on  other grounds
53

without published  opin ion  2001-1 USTC ¶ 50,296 (2nd Cir . 2001).
[Emphasis added.] The Tax Cour t  hears pre-1996 cla ims and decides
them using the pre-1996 version  of §6404(e).

the IRS to aba te the in terest  independent  of the
under lying tax liability.52

In  Banat the Tax Cour t  cor rect ly found tha t  the
object ive of TBOR2 with  regard to §§6404(e) and (h ) was to
expand , not  rest r ict , t axpayer s' r igh t s and access to judicia l
review:

TBOR2 is in tended by the Congress "to provide  for
in cre ase d  prote ction s  of taxpayer  r igh t s in
complying with  the In terna l Revenue Code and in
dea ling with  the In terna l Revenue Service (IRS) in
it s administ ra t ion  of the tax laws." H .Rept . 104-506,
a t  22 (1996)-2 C.B.– 53

Any asser t ion  tha t  TBOR2 was in tended to rest r ict
t axpayer  r igh t s to judicia l r eview and relief is an t ithet ic to
the bill's t rue purpose and should be rejected by th is Cour t .

d. Th e  Fe de ra l Circu it's  De c is ion  Im pe rm iss ibly
De n ie s  Taxpaye r's  Du e  P roce ss

Both  Circu it s recognized t ha t  repea ling the exist ing
§6404(e)(1) refund ju r isdict ion  of the dist r ict  cour t s and
Cour t  of Federa l Cla ims would cause t wo anomalies: (i) a
t axpayer 's r igh t  to judicia l review of the IRS's aba tement
denia ls would be determined solely by his net  wor th , and
(ii) cer t a in  taxpayer s would be forced to "split " their  cla ims.
App. 16-17, 36-37. But  both  anomalies viola te taxpayer
const itu t iona l due process r igh t s.
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i. The Federa l Circu it 's In terpreta t ion  Viola tes t he
Const itu t iona l Due Process Right s of All Individua l
Taxpayers with  a  Net  Wor th  of Over  $2,000,000 and
Other  Taxpayers with  a  Net  Wor th  over  $7,000,000

Sect ion  6404(h) gran t s the Tax Cour t  ju r isdict ion  to
review for  abuse of discr et ion  IRS decisions not  to aba te
in terest  under  §6404(e)(1), but  on ly "ju r isdict ion  over  any
[such] act ion  brought  by a  t axpayer  who meets the
requiremen t s refer red to in  §7430(c)(4)(A)(ii)." App. 42.
Sect ion  7430(c)(4)(A)(ii) requires tha t  the taxpayer  meet
"the requirements of §2412(d)(2)(B) of such  t it le 28." App.
49. Sect ion  2412(d)(2)(B) provides, in ter alia , t ha t  "'pa r ty'
means (i) an  individua l whose net  wor th  did not  exceed
$2,000,000 a t  the t ime the civil act ion  was filed, or  (ii)
[other  en t it ies, including corpora t ions] the net  wor th  of
which  did not  exceed $7,000,000 a t  t he t ime the civil act ion
was filed ...." App. 54.

Both  the F ifth  Circu it  and the Federa l Circu it
recognized tha t  if §6404(h) gave the Tax Cour t  exclusive
jur isdict ion  over  a ll IRS denia ls of §6404(e)(1) aba tement
cla ims then  individua l t axpayers with  a  net  wor th  of under
$2,000,000 would be a llowed judicia l review in  the Tax
Cour t ; t axpayer s with  a  net  wor th  of over  $2,000,000 "would
be left  en t ir ely without  recourse." App. 4,16,36 fn . 15, 37. In
Beall the Fifth  Circu it  found th is denia l of r igh t s based
solely on  persona l wea lth  unacceptable. App. 37. In  Hinck
the Federa l Circu it  r ejected the F ifth  Circu it 's concerns and
sta ted tha t  by gran t ing prepayment  review in  t he Tax Cour t
but  rest r ict ing it  to "cer ta in  taxpayers," those wit h  a  net
wor th  of less tha t  $2,000,000, Congress in tended to deny
taxpayer s with  a  net  wor th  of over  $2,000,000 not  on ly a
prepayment  forum but  any for um whatsoever  by
simultaneously repea ling the exist ing, albeit previously
unava ilable, refund ju r isdict ion  of the dist r ict  cour t s and
Cour t  of Federa l Cla ims. App. 16.
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As a  resu lt , there would be no IRS accountability for  denying
54

§6404(e)(1) aba tement  requests made by h igh  net  wor th  individua l and
corpora te taxpayers. I.R .S . v. Blais, 612 F .Supp. 700 (D.Mass.1985) ("The
law abhors power  without  a ccountability. Unpoliced power  invites abuse
and corrupt ion .").

Cham bers v. Baltim ore & Ohio R R  Co., 207 U.S. 142, 148, 28 S.Ct .
55

34, 35, 52 L.Ed. 143 (1907).

Am . Pelagic Fish ing Co. v. U.S ., 379 F .3d 1363, 1371 (Fed. Cir . 2004).
56

Bounds v. S m ith , 430 U.S. 817, 97 S.Ct . 1491, 52 L.Ed.2d 72 (1977);
57

Bill J ohnson 's R estaurants v. N LR B , 461 U.S. 731, 741, 103 S.Ct . 2161,
2169, 76 L.Ed.2d 277 (1983).

Pennsylvan ia v. Fin ley, 481 U.S. 551, 557, 107 S.Ct. 1990, 1994-95,
58

95 L.Ed.2d 539 (1987).

J ohnson  v. Avery, 393 U.S. 483, 89 S.Ct . 747, 21 L.Ed.2d 718 (1969);
59

Ex Parte Hull, 312 U.S. 546, 61 S.Ct . 640, 85 L.Ed. 1034 (1941).

The Federa l Circu it 's in terpreta t ion  r esu lt s in  an
improper  taking or  conver sion  of the r igh t s of cer t a in
taxpayers, individua ls with  a  net  wor th  over  $2,000,000 and
probably most  corpora t ions, to judicia l r eview when  the IRS
denies their  §6404(e)(1) aba temen t  request s, and viola tes
their  substan t ive and procedura l due pr ocess r igh t s by
denying them any forum in  which  t o ra ise their  cla im.54

This is wholly inconsist en t  with  the gran t  of relief under
§6404(e)(1) being un r est r icted to a ll t axpayers. The
rest r ict ion  on ly appears in  §6404(h) which  crea tes the gran t
of paymen t  ju r isdict ion  to the Tax Cour t .

An individua l's r igh t  to pursue lega l redress for  cla ims
with  a  reasonable basis in  law and fact  is fundamenta l and
protected by numerous provisions of the Const it u t ion 55

including: the Due Process Clauses of the 5   and 14t h 56 t h

Amendments, the Equa l Protect ion  Clause,  the 657 58 t h

Amendment ,  the Pr ivileges and Immunit ies Clause of5 9
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Bayou Fleet, Inc. v. Alexander, 234 F .3d 852, 857 (5  Cir . 2000),t h60

citing Cham bers a t  148; R ylan d  v. S hapiro, 708 F .2d 967,971(5 t h

Cir .1983).

Calif. Motor Transp. v. Truck ing Unlim ited , 404 U.S. 508, 510, 92
61

S.Ct . 609, 30 L.Ed.2d 642 (1972); Turner v. S afley, 482 U.S. 78, 84, 107
S.Ct . 2254, 96 L.Ed.2d 64 (1987); E. R R  Pres. Conf. v. N oerr Motor
Freigh t Inc., 365 U.S. 127, 138, 81 S.Ct . 523, 5 L.Ed.2d 464 (1961).

DeWitt v.Pail, 366 F .2d 682, 685 (9  Cir . 1966), citing S tiltner v.t h62

R hay, 322 F .2d 314, 316 (9  Cir . 1963); Brinkerhoff-Faris Trust & S avs.t h

Co. v. Hill, 281 U.S. 673, 680, 50 S.Ct . 451, 74 L.Ed. 1107 (1930).

S ilver v. Corm ier, 529 F .2d 161, 163 (D.C.Colo. 1976), citing Adam s
63

v. Carlson , 488 F .2d. 619, 630 (7  Cir . 1973).t h

Fehlhaber v. Fehlhaber, 681 F .2d 1015, 1027 (5  Cir . 1982).t h64

Atk ins v. U.S ., 556 F .2d 1028, 1040 (Ct .Cl. 1977) citin g B od d ie v.
65

Conn ., 401 U.S. 371, 401 U.S. 371, 91 S.Ct . 780, 28 L.Ed.2d 113  (1971);
Xechem  I'natl, Inc. v. Univ. of Texas, 382 F .3d 1324, 1334-35 (Fed. Cir .
2004) concurr ing opin ion . (In  a n  a ct ion  for  a  taking or  conversion  "a  factor
in  the due process provision  of the 14  Amendment  is wheth er  a nyt h

remedy is otherwise ava ilable. ... [I]f no remedy is indeed ava ilable ... by
federa l preempt ion  of the cause of act ion  – there can  a r ise an  a ffron t  to
the fundamenta ls of due process."); Benedict v. S ec. of Dept. of H.H.S ., 29
Fed.Cl. 587, 594 (1993) ("[T]he guaran ty of due process applies to the

Art icle IV,  and the 1  Amendment  protect ion  of the r igh t60 s t

to pet it ion .  The Due Process Clause of the 1461 t h

Amendment  guaran tees access to both  st a t e and federa l
cour t s.  This r igh t  cannot  be in fr inged upon  or  burdened.62 63

A cour t  of competen t  ju r isdict ion  is r equ ired for  lega l
redress.64

Denying on ly cer ta in  taxpayers any forum to ra ise their
§6404(e)(1) aba tement  cla im is improper  when "under  the
law there is no other  cour t  to which  they could go ... [and]
cou ld amount  to a  den ia l of due process under  the 14 t h

amendment  to the Const itu t ion ."65
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judicia l branch  as well as the legisla t ive, execu t ive, and admin ist ra t ive
branches of government .").

Flora a t  165.  See a lso U.S . v. S hanbaum , 10 F .3d 305, 314 (5  Cir .t h66

1994):

"[A taxpayer 's] tota l income tax liability for  each  t a xable year
const itu tes a  single, un ified cause of a ct ion , regardless of the

ii. The Forced "Cla im-Split t ing" Urged by the Federa l
Circu it  is Prohibit ed

The Fifth  Circu it  recognized tha t :

denying dist r ict  cour t s the power  to hear  cla ims
under  §6404(e)(1) would force cer ta in  pla in t iffs to
split  their  aba tement  cla ims from their  refund
cla ims, and force them to seek relief in  two cour t s. ...
[T]ha t  t axpayer  wou ld have to sever  h is in terest
aba tement  cla im from his refund cla im and pursue
the aba tement  cla im separa tely in  the Tax Cour t .
Such  split t ing of cla ims is genera lly considered
undesirable, see, e.g., In  re S uper Van , Inc., 92 F .3d
366, 371 (5  Cir .1996) (discussing r u le againstt h

cla im-split t ing), and we cannot  conclude, absent
some indica t ion  to the cont ra ry, tha t  Congress would
have in tended such  a  resu lt . App.  37.

The Federa l Cir cu it  aga in  rejected the Fifth  Cir cu it 's
concerns and sta ted:

Tha t  the in terest  aba tement  cla im may have to be
separa ted from a  r efund cla im m ay not  appear  to be
efficien t , bu t  tha t  policy concern  does not  compel a
differen t  st a tu tory const ruct ion  when  the st a tu t e
seems clear . App. 17.

But  t h is Cour t  has long recognized tha t  such  "cla im-
split t ing" is improper  because "the fir st  decision  would, of
course, con t rol."  "To discourage [cla im-split t ing], judges66
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var iety of con tested issues and poin ts tha t  may bea r  on  the fina l
computa t ion ." Fin ley v. U.S ., 612 F .2d 166, 170 (5  Cir .1980).t h

Thus, "if a  cla im of liability or  non-lia bilit y rela t ing to a
par t icu la r  t ax yea r  is lit iga ted, a  judgment  on  the mer it s is res
jud icata a s to an y subsequent  proceeding involving the same
cla im and th e sa m e tax yea r ." C.I.R . v. S unnen, 333 U.S. 591,
598, 68 S.Ct . 715, 719, 92 L.Ed. 898 (1948).

R ogers v. Desiderio, 58 F .3d 299, 300 (7  Cir . 1995).t h67

award pla in t iffs not  the bet t er  ou t com e but  the fir st
ou tcome: wh ichever  su it  goes to judgmen t  fir st  is
disposit ive, and the doct r ine of cla im preclusion  (res
jud icata) r equ ires the other  cour t  to dismiss the
lit iga t ion ."67

By forcing t axpayers to split  their  cla ims, the Federa l
Circu it 's in terpreta t ion  would aga in  cause an  un lawfu l
taking or  conversion  of the t axpayer 's r igh t  to lega l redress
as to the cla im not  decided fir st .

––––––––––––Ë––––––––––––

CONCLUSION

The na ture of th is administ ra t ive act ion  begs for  judicia l
review. For  over  10 years the IRS refused t o exercise it s
§6404 in terest  abatement  au thor ity.  In  1996, Congress was
compelled to make judicia l review of IRS aba tement
determina t ions explicit  to ensure tha t  t axpayer s could
actua lly obta in  relief from excess in terest  accr ued as a
resu lt  of IRS er rors and delays in  per forming it s minister ia l
du t ies.  This case is a  clea r  indica t ion  t ha t  t he IRS
cont inues to resist  judicia l oversigh t  of it s determina t ions
with  respect  to taxpayer  r igh t s to in terest  aba tement .
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App. 1

Sect ion  6404(a ) of the In terna l Revenue Code provides as follows:
1

(a ) Genera l ru le-The Secreta ry is au thor ized to

United Sta tes Cour t  of Appea ls for  the Federa l Circu it

05-5099

J OHN F. HINCK and PAMELA F. HINCK,

Pla in t iffs-Appellan t s,

v.

THE UNITED STATES,

Defendant -Appellee.

DECIDED: May 4, 2006

Before LOURIE, LINN, and DYK, Circu it  J udges.

LOURIE, Circu it  J udge.

J ohn  and Pamela  Hinck (collect ively the "Hincks")
appea l from the judgment  of the United Sta tes Cou r t  of
Federa l Cla ims dismissing their  su it  for  lack of ju r isdict ion .
H in ck  v. U n it ed  St a t es , 64 F ed .Cl. 71 (F ed .Cl.2005).
Because the cour t  lacked subject  m a t ter  ju r isdict ion  over
the Hincks' in terest  aba tement  cla im, we affirm.

BACKGROUND 

Sect ion  6404 of t he In terna l Revenue Code au thor izes
the Secr et a r y of the Treasury to aba te a  t ax or  liability
assessment  in  cer ta in  circumstances.  In  1986, Congress1



App. 2

aba te the unpa id por t ion  of the assessment  of any tax
or  any liability in  respect  thereof, which-

(1) is excessive in  amount , or

(2) is assessed a ft er  the expira t ion  of the per iod of
limita t ion  proper ly applicable thereto, or

(3) is er roneously or  illega lly assessed.

amended §6404 by adding a  new subsect ion  (e)(1) tha t , for
the fir st  t ime, au thor ized the Secr eta ry of the Treasury to
gran t  an  aba temen t  of in terest  a ssessed aga inst  a  t axpayer .
As or igina lly enacted by the Tax Reform Act  of 1986, §1563,
P u b.L. N o. 99-514, 100 S t a t .2085 , 2762, §6404(e)(1)
provided in  it s en t irety as follows:

(e) A S S E S S M E N T S  O F  I N T E R E S T
ATTRIBUTABLE TO ERRORS AND DELAYS BY
INTERNAL REVENUE SERVICE.-

(1) In  Genera l–In  the case of any assessment
of in terest  on–

(A) any deficiency a t t r ibu table in  whole or  in
pa r t  to any er ror  or  delay by an  officer  or
em ployee of t he In t er na l Revenue Ser vice
(act ing in  h is officia l capacity) in  per forming
a  min ister ia l act , or

(B) any payment  of any t ax descr ibed in
sect ion  6212(a) to the exten t  tha t  any delay
in  such  paym ent  is a t t r ibu table to such  an
offi ce r  or  e m p loye e  b e i n g  d i l a t or y  i n
per forming a  min ister ia l act ,

the Secreta ry m ay aba te t he a ssessment  of a ll or
any pa r t  of su ch  in t er est  for  any per iod. For
purposes of t he preceding sen tence, an  er ror  or
dela y sh a ll be t a ken  in t o a ccou n t  on ly if n o
sign ifican t  a spect  of such  er ror  or  delay can  be
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Sect ion  6404(h) was in it ia lly designa ted §6404(g). It  was
2

redesigna ted as §6404(i) by the IRS Rest ructur ing a n d Reform Act  of
1998, Pub L. No. 105-206, and then redesigna ted as §6404(h) in  2002 by
P.L. 107-134, §112(d)(1).

a t t r ibu ted to the taxpayer  involved, and aft er  the
In t er n a l Reven u e Ser vice h a s  con t a ct ed  t h e
t a xp a ye r  in  w r i t in g w i t h  r e s p ect  t o s u ch
deficiency or  payment .

26 U.S.C. §6404(e)(1) (1986).

In  1996, Congress enacted the Taxpayer  Bill of Right s
II, P .L. 104-168, §301(a), 110 Sta t . 1452 (1996), which  made
t wo changes t o §6404. F ir st , it  am ended §6404(e)(1) by
adding the word "unreasonable" before the words "er ror  or
dela y" a n d by ch a n gin g t h e wor ds  "m in is t er ia l a ct " t o
"m in is t e r ia l  or  m a n a ge r ia l  a ct ." Th os e  ch a n ges  t o
§6404(e)(1) were effect ive for  in terest  accru ing with  respect
to deficiencies or  payments for  tax years beginn ing aft er
J u ly 30, 1996, and thus do not  apply to th is appea l, which
concerns the t ax year  1986. Because of the effect ive da te of
the §6404(e)(1) change, the or igina l version  of §6404(e)(1)
thus applies to the Hincks' cla im.

The second change involved the addit ion  of the present
§6 4 0 4(h ),  w h ich  p r ovid e s  for  r e vie w  of a b a t e m e n t2

det er m in a t ion s  m a de by t h e IRS in  t h e Ta x Cou r t  a s
follows:

The Tax Cour t  sha ll h ave ju r isdict ion  over  any
a ct ion  br ou gh t  by a  t a xp a ye r  wh o m ee t s  t h e
requirements refer red to in  sect ion  7430(c)(4)(A)(ii)
t o det er m in e wh et h er  t h e Secr et a r y's  fa ilu r e t o
aba te in terest  under  t h is sect ion  was an  abuse of
discr et ion , and m ay order  an  aba temen t , if such
act ion  is brought  with in  180 days a ft er  the da te of
the mailing of the Secreta r y's  fina l determina t ion
not  to aba te such  in terest .
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Taxpayer  Bill of Righ t s 2, P .L. 104-168 §301(a ) (1996).
Sect ion  7430(c)(4)(A)(ii) of Tit le 26 r efer ences 28 U.S.C.
§2412(d)(2)(B), and provides tha t , for  purposes of a  cla im
brough t  under  §6404, a  t axpayer  may not  have a  net  wor th
of more than  $2,000,000 or  be the owner  of a  business wor th
more than  $7,000,000. The addit ion  of §6404(h) applies to
request s for  aba tement  submit t ed t o the IRS a fter  J u ly 30,
1996, r egardless of the tax year  involved, and thus applies
to the Hincks' su it . P .L. 104-168 §301(b), (c) (1996).

This appea l a r ises from a  cla im by the Hincks to recover
tax in terest  pa id for  the tax year  1986. The fact s a re not
dispu ted. The Hincks filed a  join t  federa l income tax return
for  the tax year  1986. H inck, 64 Fed.Cl. a t  72. Ten  years
la ter , in  May 1996, while their  return  for  the tax year  1986
was under  invest iga t ion  by the In terna l Revenue Service
(t h e "IRS"), t h e H in cks m a de a n  advance rem it t an ce of
$93,890.00 to the IRS towards any income tax deficiency for
t h a t  yea r . Id .  Th e IRS  la t e r  a s s es sed  $16,409.00 in
addit iona l t axes and $21,669.22 in  in t erest  aga in st  t he
Hincks for  the t axable year  1986. Id. On February 14, 2000,
the IRS applied the advance remit t ance payment  to the
tota l amount  owed by the Hincks and refunded them the
ba lance, $55,811.78. Id. On J une 14, 2000, the Hincks filed
a  cla im for  a  refund, which  included a  request  tha t , to IRS
er r or s and delays, in terest  assessed aga inst  t he H incks
should be aba ted, pursuant  to §6404(e)(1) of the In terna l
Revenue Code, for  the per iod from March  21, 1989, un t il
Apr il 1, 1993. Id. a t  72-73. The IRS den ied the H incks '
r equest  on  Apr il 30, 2001. Id. a t  73.

On  Apr il 20, 2003, the Hincks filed su it  in  the United
Sta tes Cour t  of Federa l Cla ims seeking review of the IRS's
refusa l to aba te the in terest . Id. The government  moved to
dismiss the su it  for  lack of ju r isdict ion . On February 3,
2005, t h e cou r t  gr a n t ed  t h a t  m ot ion . Th e cou r t  fir s t
determined tha t  it  possessed subject  mat ter  ju r isdict ion
over  tax refund cla ims under  the Tucker  Act , 28 U.S.C.
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§1491(a), which  provides tha t  "[t ]he United Sta tes Cour t  of
Federa l Cla ims sha ll have jur isdict ion  to render  judgment
upon  a ny cla im aga inst  the United Sta tes founded either
u pon  t h e Con st it u t ion , or  a n y Act  of Con gr ess  or  a n y
r egu la t ion  of a n  execu t ive depa r t m en t  ..." Id. a t  76. It
concluded, however , tha t  it  st ill cou ld not  r eview the IRS's
determina t ion  whether  to aba te the in terest  under  I.R.C.
§6404(e)(1).

The cour t  noted tha t  pr ior  t o 1996, severa l cases had
held tha t  t ax aba tement  determina t ions under  §6404(e)(1)
a r e not  judicia lly r eviewa ble beca u se t h e IRS has sole
discr et ion  t o a ba t e in t er es t  a n d  t h er e a r e n o t es t s  or
st anda r ds by wh ich  to adjudica te the cor rectness of t he
IRS's determina t ion . But , in  1996, §6404 had been  amended
to include §6404(h), which  provides t ha t  t he Tax Cour t  sha ll
have ju r isdict ion  to review aba tement  determina t ions. The
t r ia l cour t  ana lyzed the st a tu tory language of the amended
version  of §6404 and it s legisla t ive h istory and determined
t h a t  §6404(h ) did not  distu r b t he holdings of t h e pr ior
decisions, and tha t  t he r a t iona le set  for th  in  those decisions
tha t  there was no appea l from denia l of in terest  aba tement
decisions was st ill applicable. Thus, the cour t  determined
tha t  on ly the Tax Cour t , not  the Cour t  of Federa l Cla ims,
could review in terest  aba tement  det erminat ions by the IRS.

The Hincks t imely appea led the fina l judgment  of the
Cour t  of Federa l Cla ims dismissing their  act ion ; we have
ju r isdict ion  t o h ea r  t h is appea l pu r su a n t  t o 28 U.S.C.
§1295(a)(3).

DISCUSSION 

"A decision  of the Cour t  of Federa l Cla ims ‘to dismiss a
compla in t  for  lack of ju r isdict ion  is a  quest ion  of law subject
to ... independen t  review by th is cour t .’ " Texas Sta te Bank
v. Un it ed St a t es , 423 F .3d  1370, 1375 (F ed .Cir .2005)
(quot ing Shear in  v. United Sta tes, 992 F .2d 1195, 1195
(Fed.Cir .1993)).
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Whet her  the Cour t  of Federa l Cla ims has ju r isdict ion
over  §6404(e)(1) in terest  aba tement  decisions is one of fir st
impression  in  our  cour t . H owever , severa l other  circu it  and
dist r ict  cou r t s have previously considered the same issue,
bot h  befor e  t h e  en a ct m en t  of §6404(h ) in  1996 a n d
subsequent  to it s enactment . Tha t  case law, a lthough  not
binding on  us, is r elevant  to our  ana lysis, and thus we begin
by discussing tha t  au thor ity.

Pr ior  to 1996, severa l cour t s had held tha t  dist r ict
cou r t s  h a d su bject  m a t t er  ju r isdict ion  over  §6404(e)(1)
cla ims, but  tha t  the Administ ra t ive Procedure Act  ("APA")
bar red judicia l review of those cla ims. Argabr igh t  v. United
Sta tes, 35 F .3d 472 (9th  Cir .1994); Selman v. United Sta tes,
941 F .2d 1060 (10t h  Cir .1991); H or t on  H om es, In c. v.
United Sta tes, 936 F .2d 548 (11t h  Cir .1991). In  Hor ton
Homes, the Eleventh  Circu it  held tha t  the dist r ict  cour t  had
subject  m a t t er  ju r isdict ion  over  t he t axpayer s ' in t er est
aba tement  cla im because 28 U.S.C. §1346 sta tes tha t  the
"dist r ict  cour t  sha ll h ave or igina l ... of [a ]ny civil act ion
a g a i n s t  t h e  U n i t e d  S t a t e s  f o r  t h e  r e c o v e r y  o f
in terna l-r evenue tax a lleged to have been  er roneously or
illega lly assessed or  collected, or  any pena lty cla imed to
have been  collected without  au thor ity or  any sum a lleged to
have been  excessive or  in  any m anner  wrongfu lly collected
under  the in t er na l revenue laws"; the cour t  held tha t  the
reference in  t he st a tu te t o "t ax" included in terest  imposed
on  such  tax. 936 F .2d a t  550. The cour t  a lso held, however ,
tha t  t he t axpayers' cla im was not  subject  to judicia l review
because §6404(e)(1) left  the in terest  aba tement  decision  to
t h e  Secr e t a r y,  a n d  t h e  AP A specifies  t h a t  decis ion s
commit ted to agency discret ion  by law were not  reviewable.
Id. a t  554.

In  Selman, t he Tenth  Circu it  reached the same resu lt
t h r ou gh  a  differ en t  in t er pr et a t ion  of 28 U.S.C. §1346,
reasoning tha t  the taxpayer s' §6404(e)(1) cla im fell "with in
the dist r ict  cou r t 's ju r isdict ion  to decide cases regarding
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‘a n y su m  a lleged t o h a ve been  excess ive ... u n der  t h e
in terna l revenue laws" ’ because "any sum" may refer  to
amoun t s which  are neither  t axes nor  pena lt ies, and one
obvious example of such  a  "sum" was in terest . 941 F.2d a t
1062 (cit ing F lor a  v. United Sta tes, 362 U.S. 145, 149, 80
S.Ct . 630, 4 L.Ed.2d 623 (1960)). The cour t  determined tha t
a lthough  it  had subject  mat ter  ju r isdict ion  to hear  a  su it  for
refund of in terest  under  28 U.S.C. §1346, judicia l review of
a ba t em en t  decis ion s  wa s pr eclu ded  beca u se Con gr ess
m ea n t  t o com m it  a ba t em en t  d e t e r m in a t ion s  u n d er
§6404(e)(1) to the Secreta ry's sole discret ion . Id. a t  1064.
The cour t  observed tha t  the language in  §6404(e)(1) was
permissive and discret ionary, st a t ing tha t  the Secreta ry
"may" aba te in terest , whereas in  subsect ion  (e)(2), Congress
directed tha t  the Secreta ry "sha ll" aba te the assessment  of
a ll in terest  on  any er roneous r efund under  §6602. Id. In
addit ion , t he cour t  not ed t ha t  t he legisla t ive h ist ory of
§6404(e)(1) expla in ed  t h a t  §6494(e)(1) "gives  t h e IRS
author ity to aba te in terest  bu t  does not  m andate t ha t  it  do
so." Id.

F ina lly, in  Argabr igh t , the Nin th  Circu it  held tha t
dist r ict  cour t s had subject  m at ter  ju r isdict ion  over  in terest
aba tement  cla ims, and relied on  Hor ton  Homes and Selman
as persuasive au thor ity to hold tha t  the APA proscr ibed
judicia l review of the taxpayers' cla im. 35 F .3d a t  475-76.

Thus, pr ior  to the enactmen t  of §6404(h) in  1996, a t
least  th ree circu it s were in  agreemen t  t ha t , while dist r ict
cour t s had subject  m at ter  ju r isdict ion  over  §6404(e) cla ims,
those cla ims were not  subject  to judicia l review under  the
APA. Subsequent  to the 1996 amendment , however , cour t s
consider ing tha t  same issue have n ot  been  in  agreement .
On the one hand, severa l dist r ict  cou r t s have h eld t ha t
Congress's gran t  of ju r isdict ion  t o t he Tax Cour t  t o review
in terest  aba tement  cla ims in  §6404(h) was exclusive and
thus withdrew jur isdict ion  from a ll other  cour t s. Ba llhaus
v .  I n t e r n a l  R e v e n u e  S e r v . ,  3 4 1  F . S u p p . 2 d  1 1 4 5
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(D .N ev.2005); Kr a em er  v.  U n i t ed  S t a t e s ,  N o.  CI V.
H -00-2948, 2002 WL 575791 (S.D.Tex. F eb.13, 2002);
Dogwood For est  Rest  H ome, In c. v. Un it ed St a t es, 181
F.Supp.2d 554 (M.D.N.C.2001); Davies v. United Sta tes,
124 F .Su pp.2d 717 (D.Me.2000); H en der son  v. U n it ed
Sta tes, 95 F .Supp.2d 995 (E.D.Wis.2000). As the dist r ict
cou r t  n ot ed  in  B a l lh a u s ,  t h os e  "h old in gs  r es t ed  on
congressiona l in ten t  as const rued by the legisla t ive record,
which  indica ted tha t  Congress was well-aware of the case
law const ra in ing the feder a l cour t s' ability to review the
Secreta ry's decisions, and had in tended not  to distu rb the
Argabr igh t  line of ca ses holding tha t  dist r ict  cou r t  review
was unava ilable." 341 F.Supp.2d a t  1148.

On the other  hand, t he F ifth  Circu it  concluded in  Bea ll
v. United Sta tes, 336 F .3d 419 (5th  Cir .2003), tha t  dist r ict
cou r t s  d id  h a ve su bject  m a t t er  ju r isd ict ion  t o r eview
§6404(e)(1) appea ls and tha t  the APA did not  bar  review of
those cla ims. Accor d Leit er  v. United Sta tes, No. Civ.A.
03-2149-GTV, 2004 WL 303210, a t  *8 (D.Kan. J an .22, 2004)
("After  reviewing the pr ior  cases deciding th is issue, as well
as the relevant  legisla t ive h istory, the cour t  is persuaded by
t he 5t h  Circu it 's ra t iona le in  Bea ll. Accordingly, the cour t
concludes tha t  it  has ju r isdict ion  to review the IRS's den ia l
of Pla in t iff's request  to aba te in terest .").

According to the F ifth  Circu it , the purpose of amending
§6404 in  1996 was to remove any impediment  to dist r ict
cour t  review of in terest  aba tement  cla ims, and "Congress
clea r ly expr essed it s  in t en t  t h a t  t h e decis ion  t o a ba t e
in t er es t  n o lon ger  r es t  en t ir ely wit h in  t h e Secr et a r y's
discret ion ." Bea ll, 336 F.3d a t  426, 429. The cour t  reasoned
tha t  the fact  tha t  the Tax Cour t  had ju r isdict ion  to review
in terest  aba tement  cha llenges means tha t  the aba tement
decis ion  w a s  "n o lon ger  com m it t ed  sole ly t o a gen cy
discret ion ," and thus tha t  the APA did not  preclude judicia l
review of those cla ims. Id. a t  426-27. The cour t  a lso held
tha t  Congress's enact ment  of §6404(h) did not  repea l the
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28 U.S.C. §1491(a ) provides the Cour t  of Federa l Cla ims with
3

ju r isdict ion  over  cla ims "founded either  upon the Const itu t ion  or  any Act
of Congress or  any regu la t ion  of an  execu t ive depar tment ."

28 U.S.C. §1346(a )(1) provides the federa l dist r ict  cour ts,
4

"concurrent" with  t h e Cour t  of Federa l Cla ims, with  ju r isdict ion  over
"[a]ny civil act ion  aga inst  the United St a t es for  the recovery of any
in terna l-revenue tax a lleged to have been  er roneously or  illega lly
assessed or  collected ... or  any sum a lleged to have been  excessive or  in
any manner  wrongfu lly collected under  the in terna l-revenue laws."

dist r ict  cour t 's exist ing subject  mat ter  ju r isdict ion  because
the legisla t ive h istory st a ted that  "[n]o in ference is in tended
as to whether  under  presen t  law any cour t  has ju r isdict ion
to review IRS's fa ilu re to aba te in terest " and repea ls by
im plica t ion s  a r e disfa vor ed. Id . (qu ot in g H .R.Rep. No.
104-105, a t  28 (1996)).

In  addit ion , the cour t  expressed concern  tha t  denying
t h e  d is t r ict  cou r t  ju r is d ict ion  t o h ea r  cla im s  u n d er
§6404(e)(1) wou ld  r esu lt  in  t wo a n om a lies : fir s t , on ly
cer t a in  t axpa yer s wh o m et  t he n et  wor th  requiremen t s
found in  §6404(h) would be able to seek judicia l review of
t he IRS's fa ilu re to aba te in terest , and second, denying
dist r ict  cour t s power  to hear  cla ims under  §6404(e)(1) would
force cer ta in  pla in t iffs t o split  their  aba temen t  cla ims from
their  r efund cla ims, and force them to seek relief in  two
cour t s. Id. a t  430. The cour t  thus concluded tha t  the gran t
of ju r isdict ion  to the Tax Cour t  in  §6404(h) over  in terest
aba tement  cla ims was not  meant  to preclude the dist r ict
cour t s' exercise of ju r isdict ion  over  those same cla ims. Id.

On  appea l, the Hincks a rgue tha t  t he Cour t  of Federa l
Cla ims had ju r isdict ion  over  t heir  in terest  aba tement  cla im
under  both  the Tucker  Act , 28 U.S.C. §1491,  and 28 U.S.C.3

§1346(a )(1).  Because ju r isdict ion  is pr esum ed from  the4

Tucker  Act  and 28 U.S.C. §1346(a)(1), t he Hincks asser t
tha t  pre-1996 cases dismissing in terest  aba tement  cla ims
in  the dist r ict  cour t s for  lack of ju r isdict ion  under  the APA
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were er roneously decided. The Hincks a lso asser t  tha t  even
if those cases were cor r ect ly decided, their  holdings were
abroga t ed by t he 1996 Taxpayer  Bill of Right s 2, which
provided a  judicia lly manageable st andard for  reviewing
§6404(e)(1) cla ims. In  addit ion , the Hincks a rgue tha t  the
sta tu te does not  crea te an  exclusive gran t  of ju r isdict ion  to
the Tax Cour t , poin t ing ou t  tha t  the t ax system genera lly
gr a n t s ju r isdict ion  t o t h e Cou r t  of F eder a l Cla im s a n d
dist r ict  cour t s over  post -payment  t ax refund act ions, such
as §6404(e)(1) cla ims. The Hincks contend tha t  Congress
would have expressly mandated exclusive ju r isdict ion  in  the
st a t u t e if it  had in t ended to do so; t hey a sser t  t ha t  an
in t er pr et a t ion  of t he st a t u t e con t r a r y t o t h eir  posit ion
would frust ra te the in ten t  of t he Taxpayer  Bill of Right s 2
to "provide for  increased protect ions of t axpayer  r igh t s."

The government  responds tha t  the Cour t  of Federa l
Cla ims correct ly determined tha t  it  der ives it s ju r isdict ion
over  in t er es t  a ba t em en t  cla im s  fr om  t h e Tu ck er  Act .
However , the government  a sser t s t ha t  t he Cour t  of Federa l
Cla im s  m a y n ot  r eview t h e  IRS 's  d en ia l  of in t e r es t
aba tements because §6404(h) consigns r eview of t he IRS's
d e t e r m in a t ion s  e xclu s ive ly  t o t h e  T a x  Cou r t .  T h e
government  a lso cont ends tha t  in t erest  aba tement  decisions
are not  reviewable in  t he Cour t  of Federa l Cla ims because
there a re no relevant  factors or  ju st iciable st andards for
determin ing when  the IRS must  aba te in terest . Fina lly, the
government  a rgues t ha t  because the version  of §6404(e)(1)
a t  issue is vir tua lly iden t ica l to the or igina l ver sion , the
ana lysis of tha t  provision  in  pre-1996 cases r emains va lid.

Our  decision  tu rns on  the issue of subject  mat ter
ju r isdict ion: whether  §6404(h)'s gran t  of ju r isdict ion  to the
Tax Cour t  is exclusive or  whether  t he Cour t  of Federa l
Cla im s  h a s  con cu r r en t  ju r isd ict ion  t o r eview in t er es t
a ba t em en t  cla im s. It  is  well es t a blish ed t h a t , wit h ou t
subject  mat ter  ju r isdict ion , the Cour t  of Federa l Cla ims, or
any cou r t , lacks power  t o det er m ine t he ca se befor e it .
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United Sta tes v. Cot ton , 535 U.S. 625, 630, 122 S.Ct . 1781,
152 L.Ed.2d 860 (2002). "A par ty seeking the exercise of
ju r isdict ion  in  it s favor  has the burden  of establish ing tha t
such  ju r isdict ion  exist s." Rocovich  v. United Sta tes, 933
F .2 d  9 9 1 ,  9 9 3  (F ed .C ir .19 9 1 ).  T h e  s u b je ct  m a t t e r
ju r isdict ion  of the Cour t  of Federa l Cla ims is limited. S ee 28
U.S.C. §§1491-1509. We are a lso mindfu l of "the black let t er
law tha t  t he United Sta tes a s a  sovereign  m ay not  be sued
unless it  consent s." F lexfab, L.L.C. v. United Sta tes, 424
F.3d 1254, 1263 (Fed.Cir .2005) (cit ing United Sta tes v. Lee,
106 U.S. 196, 1 S.Ct . 240, 27 L.Ed. 171 (1882)). "We thus
are ca refu l not  to open  the cour thouse doors to those fa lling
vict im  t o t h e s t a t em en t s  of u n a u t h or ized  gover n m en t
a gen t s , les t  we br oa den  im pr oper ly t h e gover n m en t 's
wa iver  of im m un ity from su it  in  these cases." Id. a t  1264
(cit ing Chancellor  Manor  v. United Sta tes, 331 F.3d 891,
898 (Fed.Cir .2003) ("Wa iver s of sovereign  immunity are
const rued nar rowly.")).

Here, we agree with  the government  tha t  §6404(h)
gran t s the Tax Cour t  exclusive ju r isdict ion  over  in terest
aba tement  cla ims, and tha t  the Cour t  of Federa l Cla ims
thus does not  have subject  mat ter  ju r isdict ion  to review
those cla ims. When in terpret ing a  sta tu te, we look fir st  to
t he language of the st a tu te. United Sta tes v. Wells, 519
U.S. 482, 490, 117 S.Ct . 921, 137 L.E d.2d 107 (1997).
Sect ion  6404(h) gran t s ju r isdict ion  to a  par t icu la r  cour t , the
Tax Cour t , to review IRS denia ls of in terest  aba tements,
and a lso specifies a  par t icu la r  st andard, abuse of discret ion ,
t o be applied by t ha t  cou r t : t he "Ta x Cou r t  sh a ll h a ve
jur isdict ion  ... t o determine whether  the Secreta ry's fa ilu re
t o a ba t e in t er es t  u n der  t h is  sect ion  wa s  a n  a bu se of
discret ion ." Sect ion  6404(h) a lso gran t s the Tax Cour t  the
power  to issue a  remedy: "[t ]he Tax Cour t  ... may order  an
aba t em en t , if [an  in terest  aba t em en t ] act ion  is br ough t
wit h in  180 da ys  a ft er  t h e  d a t e  of t h e m a ilin g of t h e
Secreta ry's fina l determina t ion  not  to aba te such  in terest ."
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Beca u s e  §6404(h ) p r ovid es  a  s p ecific p r oced u r e  for
r eviewin g IRS  d et er m in a t ion s  of in t er es t  a ba t em en t ,
specifies tha t  the proper  forum for  those reviews is the Tax
Cour t , and gr an t s t he Tax Cour t  t he power  to issue an
aba tement , we conclude tha t  Congress in tended the Tax
Cour t  t o be t he sole for um  in  wh ich  den ia ls of in terest
aba tement  cla ims may be cha llenged.

Our  view is confirmed by Supreme Cour t  decisions
holding tha t  where "Congress has provided sta tu tory review
pr ocedu r es  des ign ed  t o per m it  a gen cy exper t ise t o be
brough t  t o bea r  on  pa r t icu la r  problems, t hose procedures
a r e pr esu m ed t o be exclu sive." Wh it n ey Na t 'l Ba nk  in
J effer son  Par ish  v. Bank of New Or leans & Trust  Co., 379
U.S. 411, 420, 85 S.Ct . 551, 13 L.Ed.2d 386 (1965) (cit ing
Callanan  Road Improvement  Co. v. United Sta tes, 345 U.S.
507, 73 S.Ct . 803, 97 L.Ed. 1206 (1953); Myers v. Beth lehem
Shipbuilding Corp., 303 U.S. 41, 58 S.Ct . 459, 82 L.Ed. 638
(1938); Texas & Pac. R. Co. v. Abilene Cot ton  Oil Co., 204
U.S. 426, 27 S.Ct . 350, 51 L.Ed. 553 (1907)).

In  Whitney Nat iona l Bank, t he sta tu te a t  issue was the
Bank Holding Company Act  of 1956, which  prohibit ed a
bank holding company from acquir ing ownersh ip or  cont rol
of a  na t iona l bank, new or  exist ing, withou t  the approva l of
t he Feder a l Reser ve Board. Th e Act  pr ovided for  a  fu ll
administ ra t ive proceeding before the Boa rd in  which  a ll
in ter est ed persons could par t icipa te and the views of the
in terested supervisory au thor it ies could be obta ined, and
ju dicia l r eview of t h a t  pr oceeding by specific cou r t s  of
appea ls. Id. a t  417, 85 S.Ct . 551. The Supreme Cour t  held
tha t  the st a tu tory review procedu r es found in  the Bank
Holding Company Act  of 1956 wer e "t he sole m eans by
which  quest ions as to t he organiza t ion  or  opera t ion  of a  new
bank by a  bank holding company may be t ested." Id. a t  419,
85 S.Ct . 551. The Cour t  reasoned,
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Congress has set  ou t  in  the Bank Holding Company
Act  of 1956 a  ca refu lly planned and comprehensive
method for  cha llenging Board determina t ions. Tha t
a ct ion  by Con gr ess  wa s  d es ign ed  t o per m it  a n
agency, exper t  in  banking mat ter s, to explore and
pass on  the r amifica t ions of a  proposed bank holding
company a r rangemen t . To permit  a  dist r ict  cou r t  to
make the in it ia l determina t ion  of a  plan 's propr iety
would substan t ia lly decrease t he effect iveness of the
sta tu tory design .

Id. a t  420, 85 S.Ct . 551.

The same reasoning applies here. Even  though  the Tax
Cou r t  is  n ot  a n  a gen cy, it  is  a  specia lized  cou r t  wit h
exper t ise in  tax mat ter s. Congress on ly expressed it s in ten t
in  §6404(h) tha t  the Tax Cour t  review the mer it s of in terest
aba tement  cla ims and order  remedies as appropr ia te. In
t h is  con t ext , per m it t ing the Cour t  of Federa l Cla im s to
make a  concur ren t  determina t ion as to the propr iety of a
denia l of in terest  aba tement  "would substan t ia lly decrease
the effect iveness of the sta tu tory design ." Id.

Fur ther , the legisla t ive h istory confirms tha t  Congress
in tended the Tax Cour t  to have exclusive subject  mat ter
ju r isdict ion  over  aba tement  decisions under  §6404(e)(1).
Th e H ou se Repor t  a ccom pa n yin g t h e Ta xpa yer  Bill of
Right s 2 sta tes:

Presen t  law

F eder a l cou r t s  gener a lly do n ot  h a ve t h e
ju r isdict ion  t o r eview t h e IRS's  fa ilu r e t o aba t e
in terest .

Reasons for  change

The Commit tee believes tha t  it  is appropr ia te for
the Tax Cour t  to have ju r isdict ion  to aba te in terest
with  respect  to cer ta in  taxpayers.
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Explana t ion  of provision

The bill gran t s the Tax Cour t  ju r isdict ion  t o
det er m in e  w h et h er  t h e  IRS 's  fa ilu r e  t o a ba t e
in terest  for  a n  eligible t axpayer  was an  abuse of
discret ion . The Tax Cour t  m ay order  an  aba tement
of in ter est . The act ion  must  be brought  with in  180
days a ft er  the da te of mailing of the Secreta ry's fina l
det er m in a t ion  n ot  t o aba t e in t er es t . An  eligible
t a xp a ye r  m u s t  m ee t  t h e  n e t  w or t h  a n d  s ize
r equ ir em en t s im posed wit h  r espect  t o awar ds of
a t t or n ey's  fees . N o in fer en ce is  in t en ded  a s  t o
w h e t h e r  u n d e r  p r e s e n t  l a w  a n y  cou r t  h a s
jur isdict ion  t o r eview IRS's fa ilu re to aba te in terest .

H .R.Rep. N o. 104-506, a t  28 (1996). Clea r ly, in  1996,
Congress recognized tha t  the cour t s genera lly do not  have
ju r isd ict ion  over  in t er es t  a ba t em en t  cla im s. H owever ,
Congress did not  then  gran t  ju r isdict ion  to dist r ict  cour t s
and the Cour t  of F edera l Cla ims. Ra ther , the language of
§6404 vest s ju r isdict ion  specifica lly in  the Tax Cour t . As a
House Repor t  accompanying t he pending Taxpayer  Bill of
Right s 2000 sta tes:

The Taxpayer  Bill of Right s 2 specifica lly gran ted
jur isdict ion  to the Tax Cour t  to review for  abuse of
discr et ion  a n y decis ion  by t he IRS n ot  t o a ba t e
in terest  tha t  is a t t r ibu table to un reasonable er ror  or
delay be Service employees in  t he per formance of a
min ister ia l or  manager ia l act , effect ive for  request s
for  aba tement  filed after  J u ly 30, 1996. Otherwise
review of the Secreta ry's fa ilu re to use h is or  her
discr et ion  m ay not  be ava ilable. The cou r t s have
held tha t  judicia l review of the IRS' fa ilu re to use it s
d is cr e t ion  t o a ba t e  in t e r e s t  is  gen e r a l ly  n ot
ava ilable, un less ju r isdict ion  is specifica lly gran ted
by sta tu te or  a  standard has been  established.
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H .R.Rep. N o. 106-566, a t  32 (2000) (em ph a sis  a dded)
(foot n ot es  om it t ed ).  Ba s ed  on  t h e specific s t a t u t or y
mandate, we therefore conclude tha t  Congress in tended to
gran t  t he Tax Cour t  exclu sive ju r isdict ion  over  in terest
a ba t em en t  cla im s , a n d  t h u s  wit h dr ew su bject  m a t t er
ju r isdict ion  from a ll other  cour t s over  those cla ims.

Our  in terpreta t ion  of §6404(h) is consist en t  with  var ious
dist r ict  cour t  decisions tha t  have a lso concluded tha t  the
Tax Cour t  has exclusive subject  mat ter  ju r isdict ion  over  the
I R S 's  d e n ia ls  of in t e r es t  a ba t em en t .  Ba llh a u s ,  3 41
F.Supp.2d a t  1151 ("[T]h is Cour t  determ ines t ha t  it  does
not  have subject  mat ter  ju r isdict ion  to hear  the Pla in t iff's
cla im for  aba temen t  of t he in terest  assessed aga inst  h im by
t h e  I R S .  T h e  1 9 9 6  a m e n d m e n t ' s  e xp r e s s  gr a n t  of
ju r isdict ion  t o t h e t ax cou r t  t o h ea r  dispu t es r ega r din g
interest  aba tements crea ted exclusive ju r isdict ion  in  the tax
cour t  a t  the fact -finding stage of lit iga t ion ."); Kraemer , 2002
WL 575791, a t  *6 ("Congress fir st  acknowledged the dist r ict
cour t s' power lessness to review aba tement  decisions and
t h en  gr a n t ed t h e Ta x Cou r t , a lon e, t h a t  ju r isdict ion a l
power . Th is is  t he on ly pla u sible r ea din g of 26 U.S.C.
§6 4 0 4[h ]."); D ogw ood  F or e s t  Re s t  H om e ,  I n c. ,  1 81
F.Supp.2d a t  558 ("[T]he review of the IRS's determina t ion
not  to aba te in terest  is proper ly with in  t he ju r isdict ion  of
t h e  T a x  C ou r t  a n d  n ot  w i t h in  t h e  s u b je ct  m a t t e r
ju r isdict ion  of th is cour t ."); Davies, 124 F.Supp.2d a t  720
("Congress, in  enact in g sect ion  [6404(h) ], was well aware
of, and in tended to leave undisturbed, the Argabr igh t  line
of cases-i.e ., t ha t  it  expected tha t  federa l dist r ict  cou r t s
wou ld  n ot  u n d er t a k e  [r eview of in t er es t  a ba t em en t
cla ims]."); Henderson , 95 F .Supp.2d a t  1004 (E .D.Wis.2000)
("[T]h is Cour t  lacks ju r isdict ion  over  pla in t iffs ' r equest  for
in terest  aba tement  under  sect ion  6404(e) a s sect ion  6404(i)
[which  became 6404(h) ] gran t s ju r isdict ion  specifica lly to
the Tax Cour t .").
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Fina lly, as we have n ot ed, the Fifth  Circu it  has
r ender ed a  con t r a r y decis ion  in  Bea ll, holding t ha t  "in
en a ct in g s ect ion  6404(h ),  Con gr es s  . . .  r em oved  a n y
impedim ent  to dist r ict  cour t  review of sect ion  6404(e)(1)
cla ims." 336 F .3d a t  428. According to the Fifth  Circu it ,
finding exclusive ju r isdict ion  in  the Tax Cour t  would resu lt
in  two anomalies: fir st , on ly cer ta in  t axpayers who m eet  the
net  wor th  requirements found in  §6404(h) would be able to
seek judicia l review of the IRS's fa ilu re to aba te in terest ,
and second, denying dist r ict  cour t s power  t o hear  cla ims
under  §6404(e)(1) would force cer ta in  pla in t iffs to split  their
aba tement  cla ims from their  r efund cla ims, and force them
to seek relief in  two cour t s. Id. a t  430. Respect fu lly, neither
concern  persuades us to const rue differen t ly a  st a tu te tha t
is clear  on  it s face.

F ir st , the legisla t ive h istory makes clea r  tha t  Congress
wa s awa r e tha t  on ly cer ta in  t axpayers could seek  r elief
under  §6404(h ). See H .R.Rep. No. 104-506 a t  28 (1996)
("The Com m it t ee believes  it  is  a ppr opr ia t e for  t he Tax
Cour t  to have ju r isdict ion  to review IRS's fa ilu re t o aba te
in t er es t  with  r espect  t o cer t a in  t axpayer s .") (em ph a sis
added). To the exten t  t ha t  t he st a tu te provides no recourse
for  t axpayers who exceed t he n et  wor th  cr it er ia  in  §7430,
t h a t  r esu lt  was  con t em pla t ed by Con gr ess . We ca n n ot
rewr ite the st a tu te to reach  a  differen t  ou tcome. Allowing
individua ls who exceed the net  wor th  requirement  of §7430
to br ing a  refund su it  in  other  cour t s would un der mine
Congress's clea r  in ten t  to limit  the r igh t  to recover  to those
sa t isfying a  net  wor th  limita t ion . We note tha t  in  the Equa l
Acces s  t o J u s t ice  Act , 28 U .S .C. §2412(d ), Con gr es s
provided tha t  recovery of a t torney fees incur red in  lit iga t ing
aga inst  the government  is limit ed t o par t ies "whose net
wor th  did not  exceed $2,000,000 a t  t he t ime the civil act ion
was filed." A simila r  limita t ion  was imposed here.

Second, Congress recogn ized tha t  dist r ict  cour t s had
ju r isd ict ion  over  t a x r efu n d  cla im s , bu t  n ot  in t er es t
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aba tement  cla im s, and specifica lly gran ted the Tax Cour t
ju r isdict ion  over  t h e la t t er  in  pa r t icu la r  cir cu m st a n ces
involving cer ta in  t axpayers. Tha t  the in terest  aba tement
cla im m ay h ave to be separa ted from a  refund cla im may
not  appear  to be efficien t , bu t  t ha t  policy concern  does not
compel a  differen t  st a tu tory const ruct ion  when  the st a tu t e
seems clea r .

Based on  the language and legisla t ive h ist ory of the
sta tu te, we thus conclude tha t  §6404(h) gran t s exclusive
subject  mat ter  ju r isdict ion  to the Tax Cour t  to review the
IRS's den ia ls of in terest  a ba tement . Because the Cour t  of
Federa l Cla ims lacked subject  m at ter  ju r isdict ion  over  the
H in ck s ' in t er es t  a ba t em en t  cla im , we do n ot  a ddr ess
just iciability. In  addit ion , we have considered the Hincks'
r em a in in g a r gu m en t s  a n d fin d  t h em  u n per su a s ive or
unnecessary for  our  decision .

CONCLUSION

Because the Cour t  of Feder a l Cla ims lacked subject
m a t t er  ju r isdict ion  over  the Hincks' in terest  aba t em en t
cla im, the decision  of tha t  cour t  is

AFFIRMED.
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UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

______________

No. 01-41471
______________

RAYMOND W. BEALL; HAZEL A. BEALL,

Pla in t iffs-Appellan t s,

versus

UNITED STATES OF AMERICA,

Defendant -Appellee.

______________

Appea l from the Un it ed Sta t es Dist r ict  Cour t

for  the Eastern  Dist r ict  of Texas.
______________

Before GARWOOD, J ONES and STEWART, Circu it  J udges.

GARWOOD, Circu it  J udge:

Pla in t iffs-appellan t s Raymond W. Bea ll and Hazel A.
Bea ll (the Bea lls) appea l t he dismissa l, for  want  of subject
m a t t er  ju r isdict ion , of t h eir  cla im  for  a  r efu n d  of t h e
in terest  on  income t axes pa id to the defendant -appellee, the
United Sta tes. Because we conclude, for  the reasons set
for th  below, tha t  t he dist r ict  cou r t  did possess ju r isdict ion
to hear  the Bea lls ' com pla in t , we reverse the judgment  of
the dist r ict  cour t  and remand.
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The Bea lls' tax dispu te with  the IRS cen tered a round Raymond
1

Beall's investment , in  the ea r ly 1980s, in  two agr icu ltura l par tnersh ips.
Based on  losses repor ted by those par tnersh ips, the Bea lls cla imed a  tax
loss for  1984 of $208,353, and filed an  applica t ion  for  a  tax refund in  1985
on  which  t h ey ca r r ied back a  por t ion  of losses incurred by the
pa r tnersh ips from 1981 to 1984. The IRS even tua lly examined the
par tnersh ips' 1984 retu rns, and in  1991, issued proposed adjustments to
the pa r tnersh ips' income tax retu rns. I t  is t he Bea lls' income-tax liability
resu lt ing from those a dju stments tha t  formed the basis of the present
dispu te.

Backgrou n d

On March  31, 1997, the Bealls en tered in to a  set t lement
agr eem en t  wit h  t h e In t er n a l Reven u e Ser vice (IRS) t o
resolve cer ta in  tax deficiencies a r ising from the Bealls ' 1984
tax r et urn  and subsequent  cla im for  refund.   Following1

tha t  set t lement , the IRS assessed addit iona l income taxes,
as well as in terest  on  t hose taxes, aga inst  the Bea lls. After
sa t isfying their  ou t standing t ax liabilit y, t he Bea lls , on
December  22, 1997, filed a  cla im  for  r efund of the tax and
in terest  charged aga inst  them.

The IRS denied the Bea lls ' cla im  for  refund, and on
Apr il 22, 1999, the Bea lls filed a  supplementa l cla im for
refund in  which  they cla imed both  tha t  the in terest  on  their
assessed tax liability should have been net t ed aga inst  other
years under  26 U.S.C. §6221(d), and tha t  a  por t ion of tha t
in t e r e s t  s h ou ld  h a ve  been  a ba t ed  u n d e r  26  U .S .C .
§6404(e)(1). Based on  those refund cla ims, the Bea lls then
comm enced the pr esen t  su it  in  federa l dist r ict  cour t  on
March  28, 2000.

The dist r ict  cour t  gran ted the Government 's mot ion  to
dism iss, concluding, am ong ot her  th ings, t ha t  it  la cked
subject  mat ter  ju r isdict ion  to hear  a  cha llenge to the den ia l
of a  request  for  in terest  aba tement  under  sect ion  6404(e)(1)
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The dist r ict  cour t  a lso dismissed, for  want  of su bject  ma t ter
2

ju r isdict ion , the Bea lls §6221(d) in terest -net t in g cla im. The cour t  had
previously dismissed, as un t imely, t ha t  por t ion  of the Bea lls' compla in t
tha t  relied on  their  December  12, 1997, cla im for  a  r efund. The Bea lls did
not  appea l either  of these ru lings, a nd they a re not , therefore, now before
us.

of the In terna l Revenue Code.  The Bea lls now appea l the2

dismissa l on ly of tha t  pa r t  of their  cla im for  refund based
on 26 U.S.C. §6404(e)(1).

Discu ss ion

"We review a  dist r ict  cour t 's gran t  of a  mot ion  to dismiss
for  lack of subject -mat ter  ju r isdict ion  de novo, u sing the
same standards as those em ployed by the lower  cou r t ."
J ohn  Corp. v. City of H ou ston , 214 F .3d 573, 576 (5t h
Cir .2000); R odriguez v. T exas Com m 'n  on  the Arts, 199 F.3d
279, 280 (5th  Cir .2000). We a ccept  a s  t r u e t h e Bea lls '
uncon t r over t ed fact ua l a llega t ions, "and will a ffirm  the
dismissa l if 't he cour t  lacks the st a tu tory or  const itu t iona l
power  t o adjudica t e t h e ca se.' " Id . (qu ot in g N ow ak  v .
Ironworkers Local 6 Pension  Fund, 81 F .3d 1182, 1187 (2d
Cir .1996)).

A. S overeign  Im m unity

As  a  t h r es h old  m a t t e r ,  we  fir s t  a d d r e s s  t h e
Gover n m en t 's  pos it ion  t h a t  Con gr ess  h a s  n ot  wa ived
sovereign  im m un ity so as to permit  a  pla in t iff to sue in
federa l dist r ict  cou r t  for  a  r efund of unaba ted in terest . S ee
F.D.I.C. v. Meyer, 114 S.Ct . 996, 1000 (1994) ("Sovereign
immunity is ju r isdict iona l in  na ture.... Therefore, we must
fir s t  decide wh et h er  ... im m u n it y h a s  been  wa ived.").
Without  such  a  wa iver , there can  be no ju r isdict ion  over  the
Bea lls ' refund cla im in  either  the dist r ict  cour t  or  in  th is
cour t . Id .; United  S tates v. Mottaz, 106 S.Ct . 2224, 2229
(1986) ("When the United Sta tes consen t s t o be sued, the
terms of it s wa iver  of sovereign  immunity define the exten t
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Sect ion  7422 provides for  t he recovery of "any in terna l revenue tax
3

a lleged to have been  er ron eou sly or  illega lly assessed or  collected, or  of
any pen a lty cla imed to have been  collected without  author ity, or  of any
sum a lleged to have been  excessive or  in  any manner  wron gfu lly
collected." 26 U.S.C. §7422(a).

Sect ion  7422's reference to "any in terna l revenue t a x" a lso
encompasses in terest  assessed on  an  owed tax. S ee 26 U.S.C. §6601(e)(1)
(providing tha t  "[a ]ny reference" in  the In terna l Revenue Code "to any tax
imposed by th is t it le sha ll be deemed a lso to r efer  to in terest  imposed by
th is sect ion  on  such tax").

of t he cou r t 's ju r isdict ion."); Moore v. Dept. of Agric. on
Behalf of Farm ers H om e Adm in ., 55 F .3d 991, 993 (5th
Cir .1995).

The Bea lls  premised subject  mat ter  ju r isdict ion  in  the
dis t r ict  cou r t  upon  28 U.S.C. §1346. Sect ion  1346(a )(1)
provides for  or igina l ju r isdict ion  in  the dist r ict  cour t s over
cla ims "for  the recovery of any in terna l-revenue tax a lleged
to have been  er roneously or  illega lly assessed or  collected,
or  a n y pena lt y cla im ed t o h a ve been  collect ed wit h ou t
au thor ity or  any sum a lleged to h ave been  excessive or  in
a n y  m a n n e r  w r o n g f u l l y  c o l l e c t e d  u n d e r  t h e
in terna l-revenue laws." 28 U.S.C. §1346. We have sta ted,
however , tha t  sect ion  1346, st anding a lone, is in su fficien t
to waive sovereign  immunity. "Sect ion  1346 is a  genera l
ju r isdict ion  st a t u t e t ha t  does  n ot  con st it u t e a  sepa ra t e
waiver  of sovereign  immunity." S hanbaum  v. United  S tates,
32 F.3d 180, 182 (5th  Cir .1994).

The Bealls ' compla in t , however , references, among other
provisions, sect ion  7422 of the In terna l Revenue Code. In
language tha t  mir rors sect ion  1346, sect ion  7422 provides
for  a  civil act ion  for  refund of cer t a in  wrongfu lly collected
taxes.  And a lthough sect ion  1346 does not  waive sovereign3

immunity by it self, when  coupled wit h  a  cla im  br ough t
under  sect ion  7422, sect ion  1346 does provide the necessary
waiver  of im m un ity. S ee United  S tates v. Michel, 51 S.Ct .
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Sect ion  6404, as amended by the Taxpayer  Bill of Righ ts II, see Pub.
4

L. No. 104-168, §301(a ), 110 Sta t . 1452 (1996), permits the Secreta ry of
the Treasury to aba te in terest  cha rged aga inst  a  taxpayer , and provides

284, 285 (1931); S hanbaum , 32 F .3d a t  182 ("Sect ion  1346
opera tes in  conjunct ion  with  26 U.S.C. §7422 to provide a
wa iver  of sovereign  immunity in  tax refund su it s ... when
t h e  t a xp a ye r  h a s  fu l l y  p a i d  t h e  t a x  a n d  fi l e d  a n
administ ra t ive cla im for  a  refund.").

The Bea lls have fu lly pa id t he t ax and in terest  a t  issue,
and have filed a  cla im for  a  refund with  the IRS. If their
cla im for  a  refund of unaba ted in terest  under  26 U.S.C.
§6404(e)(1), therefore, is cognizable under  sect ion  7422,
then  sovereign  immunity present s no bar  to the exercise of
subject  mat ter  ju r isdict ion .

The Government 's cla im of immunity thus requires us
t o a ddr ess t he com pa ss of sect ion  7422 wit h  a n  eye t o
det er m in in g wh et h er  it  ca n  a ccom m oda t e  t h e Bea lls '
in terest  aba tement  cla im. According to the Government  it
cannot , and a  cla im for  aba tement  of in terest , therefor e,
cannot  be brough t  a s a  cla im for  a  r efund under  sect ion
7422. Th e  la n gu a ge of t h e  s t a t u t e ,  h owever ,  is  n ot
suscept ible to so limited a  const ruct ion , and we decline to
give it  such .

Sect ion  7422 permit s a  cla im  for  a  refund not  only for
"er roneously or  illega lly assessed" taxes, bu t  a lso for  "any
su m  a lleged t o h a ve been  excess ive or  in  a n y m a n n er
wrongfu lly collected." 26 U.S.C. §7422. Whether  the Bea lls '
aba tement  cla im is cognizable under  sect ion  7422, thus
requ ir es the resolu t ion  of two quest ions: (1) whether  the
phrase "any sum," includes unaba ted in t erest  charged on
in com e t a xes  owed; a n d if so, (2) wh et h er  t h e ph r a se
"excessive or  ... wr ongfu lly collected" includes a  sum  of
in terest  tha t  the IRS has refused t o aba te in  accordance
with  26 U.S.C. §6404.  [FN4] We answer  both  quest ions in4



App. 23

in  relevan t  par t  

"(e) Aba t em en t  of in terest  a t t r ibu table to unreasonable er rors
and delays by In terna l Revenue Service.–

(1) In  genera l.–In  the case of any assessment  of in terest  on–

(A) any deficiency a t t r ibu table in  whole or  in  pa r t  to
any unreasonable er ror  or  delay by an  officer  or  employee of
the In terna l Revenue Service (act ing in  h is officia l city) in
performing a  min ister ia l or  manageria l act , or  ... The
Secreta ry may aba te the assessment  of a ll or  any pa r t  of
such in terest  for  any per iod." 26 U.S.C. §6404(e)(1) (2002).

the a ffirmat ive, and conclude, therefore, tha t  a  cla im for  a
refund of unaba ted in terest  is cognizable under  sect ion  7422
and is not  bar red by sovereign  immunity.

The Supreme Cour t  has long since indica ted tha t  the
phrase "any sum" likely encompasses a  cla im for  in terest .
Thus in  const ru ing iden t ica l language in  sect ion  1346, the
Cour t  noted tha t  " 'any sum,' instead of being rela ted to 'any
in t er n a l-r even u e t a x' a n d  'a n y pen a lt y,' m a y r efer  t o
amounts which  are neither  t axes nor  pena lt ies," and tha t
"[o]ne obvious example of such  a  'sum ' is in terest ." S ee Flora
v. United  S tates, 80 S.Ct . 630, 633 (1960).

A cla im for  aba tement  of in terest , however , differ s from
the prototypica l cla im for  refund of t axes and in terest  under
sect ion  7422. The archetypa l refund cla im is a  cla im tha t
the taxpayer  never  owed the under lying tax. S ee United
S tates v. William s, 115 S.Ct . 1611, 1616 (1995) (not ing tha t
sect ion  1346(a )(1) displaced t he com m on-law remedy of
a ssu m psit  for  m oney had and r eceived, a  r em edy t h a t
a fforded relief to t axpayer s who "had pa id money they did
not  owe–typica lly a s a  r esu lt  of fraud, duress, or  mistake");
see, e.g., Y our Insurance N eeds Agency, Inc. v. United  S tates,
274 F.3d 1001 (5th  Cir .2001) (addressing a  refund cla im for
tax overpayments). A cla im for  the refund of in terest  tha t
the taxpayer  a rgues should have been  aba ted, on  t he other



App. 24

hand, is  n ot  a  cla im to recover  money tha t  was pa id but
n ever  owed ,  b u t  is  a  cla im  t h a t  in t e r es t , ot h er wis e
legit imately assessed, cou ld have been  less had the IRS not
unreasonably delayed in  the per formance of a  min ister ia l or
manager ia l ta sk . S ee 26 U.S.C. §6404(e)(1).

Tha t  a  cla im for  aba tement  of in terest  is not  iden t ica l to
an  act ion  in  assumpsit  or  a  r efund cla im cha llenging the
validity of the under lying tax, however , does not  necessa r ily
establish  tha t  a n  aba tement  cla im cannot  be prosecu ted
under  sect ion  7422. Sect ion  7422 is a  st a tu tory remedy, and
is not  confined to the lim it s of it s common-law ancestor .
S ee, e.g., Flora, 80 S.Ct . a t  635 (not ing tha t  since 1862, an
act ion  for  refund ceased to be regarded as a  common-law
a ct ion , "bu t  r a t her  a s a  st a t u t or y r em edy wh ich  'in  it s
na ture [was] a  remedy against  the Government ' ") (quot ing
Curtis's Adm 'x v. Fied ler, 67 U.S. (2 Black) 461, 479 (1862)).
I t  is  t h e la n gu a ge of sect ion  7422 t h a t  m u s t  con t r ol,
language tha t  in  refer r ing broadly to "any sum," wou ld by
it s t erms appear  to accommodate a  cla im for  the aba tement
of in terest .

F ina lly, we note tha t  our  decision  in  Poretto v. Usry, 295
F .2d 499 (5t h  Cir .1961), su ppor t s  t h e con clu sion  t h a t
sect ion  7422 may accommodate a  cla im for  the refund of
unaba ted in terest . In  Poretto, a  t axpayer  who h ad been
pena lized for  fa iling to withhold excise t axes on  beha lf of h is
customers, brought  an  act ion , cit ing sect ion  6404, for  the
aba t em en t  of a ssessed t axes an d pen a lt ies . Id . a t  499.
Although  we affirmed the dismissa l of t he t axpayer 's act ion
for  equ i t a b le  r e l ie f,  w e  n ot e d  t h a t  t h e  t a xp a ye r ' s
appropr ia te course of act ion  would have been  to pay the
taxes and pena lt ies, and then  to cha llenge the tax th rough
the normal "pay and sue" provisions of sect ion  7422. Id . a t
501-02. We r ea d  Poretto, t h er efor e, a s  su ppor t in g t h e
pr opos it ion  t h a t  a  ca u se of a ct ion  u n der  sect ion  7422
en com pa sses  a  cla im  for  a ba t em en t  of in t er es t  u n der
sect ion  6404(e)(1). S ee also Magnone v. United  S tates, 733
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The Supreme Cour t  has a pplied an  ident ica l defin it ion  of the term
5

"excessive" in  the con text  of the Excessive Fines Clause. S ee United  S tates
v. Bajak ajian , 118 S.Ct . 2028, 2036-2037 (1998) ("Excessive means
surpassing the usua l, the proper , or  a  normal measure of propor t ion .").

F.Supp. 613 (S.D.N.Y.1989) (indica t ing t ha t  a  cla im under
6404(e)(1) cou ld h ave proceeded as a  cla im for  a  refund
under  sect ion  7422, had the pla in t iffs complied with  the
payment  r equ ir em en t s of t ha t  sect ion ). Accordingly, we
decline to rest r ict  sect ion  7422 as the Government  suggest s,
and instead find tha t  the phrase "any sum," thus unmoored
fr om  it s  com m on -la w or igin s ,  i s  cop iou s  en ou gh  t o
encompass a  cla im for  refund of unaba ted in terest .

Having answered the fir st  quest ion–whether  the phrase
"any sum" includes unaba ted in terest  charged on  income
taxes owed–in  the a ffirmat ive, we now turn  to the second,
and conclude tha t  the ph r a se "excessive or  ... wrongfu lly
collect ed" includes in terest  charges tha t  t he IRS abused it s
d iscr et ion  in  r efu s in g t o a ba t e pu r su a n t  t o 26 U .S .C.
§6404(e)(1).

As we did above, in  in terpret ing a  st a tu te, we look fir st
to it s pla in  language. S ee Moore v. Cain , 298 F .3d 361, 366
(5th  Cir .2002). Excessive is defined a s "exceeding the usual,
proper, or  normal." WE B S T E R 'S  TH IR D  NE W  IN T E R N AT IO N AL

D I C T I O N A R Y 792 (1961) (em ph a s is  a dded ). S ee a lso 5
OXF O R D  E N G L IS H  DIC T IO N AR Y 501 (2d ed. 1999) ("Exceeding
wh a t  is  r igh t , pr opor t iona t e, or  desir able; im m oder a t e,
in or din a t e, ext r a va ga n t .").  Th e qu est ion  t h us becom es5

whether  the den ia l of a  request  for  aba tement  of in terest ,
where tha t  den ia l amounts to an  abuse of discr et ion , is
either  not  proper , or  resu lt s in  the collect ion  of a  sum of
in t er es t  t h a t  so exceeds  t h e u su a l or  n or m a l a s  t o be
considered excessive.

An abuse of discret ion  necessa r ily occurs where an  act
can  on ly be descr ibed as clea r ly improper . S ee, e.g., United
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S tates v. O'N eil, 709 F .2d 361, 372 n . 11 (5th  Cir .1983)
(equa t ing an  improper  decision with  an  abuse of discret ion).
Thus, where a  refusa l to aba te in terest  amounts to an  abuse
of d is cr e t ion , we m a y con clu d e  t h a t  t h a t  r efu s a l  is
im pr oper , and the improper ly unaba ted in terest  therefore
excess ive. In  ot her  wor ds, any t im e tha t  t he Secr et a r y
should commit  an  abuse of discret ion  in  denying a  request
for  an  aba tement , the Secreta ry has assessed an  improper ,
and therefore an  excessive sum. Thus we a lso answer  in  the
a ffir m a t ive  ou r  s econ d  qu es t ion –wh et h er  t h e  p h r a s e
"excessive or  ... wrongfu lly collect ed" includes a  sum  of
in terest  tha t  the IRS has improper ly refused to aba te in
accordance with  26 U.S.C. §6404.

Having determined tha t  the phrase "any sum" includes
a  sum of unaba ted in terest , and tha t  t he phrase "excessive
... or  wrongfully collected" includes the den ia l of a  r equest
for  aba tement  where t ha t  den ia l amounts to an  abuse of
discret ion , we conclude tha t  an  in terest  aba tement  cla im is
cognizable under  sect ion 7422, and tha t  sovereign  immunity
over  such  cla im is wa ived by opera t ion  of sect ions 7422 and
1346. We therefore join  our  sist er  circu it s in  holding tha t  a
"t a xpa yer ['s ] ca u se of a ct ion , a llegin g t h a t  [h e] pa id
excess ive in t er es t  ch a r ges  beca u se t h e IRS a bu sed it s
discret ion  in  refusing to aba te in terest  pursuant  to I.R.C.
§6404(e)(1), fa lls with in  the dist r ict  cour t 's ju r isdict ion  to
decide ca ses  r ega r din g 'a n y su m  a lleged t o h a ve been
excessive ... under  the in terna l-revenue laws.' " S elm an  v.
United  S tates, 941 F .2d 1060, 1062 (10th  Cir .1991); accord
Argabrigh t v. United  S tates, 35 F .3d 472 (9th  Cir .1994)
(declin in g t o r eview a n  in t er es t  a ba t em en t  cla im , bu t
exer cising subject  m a t t er  ju r isdict ion  over  t h a t  cla im );
H orton  Hom es, Inc. v. United  S tates, 936 F .2d 548, 550
(11th  Cir .1991) (same).
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B. R eview  of S ection  6404(e)(1) Denials 

That  the dist r ict  cour t  possessed the power  to hear  the
Bealls ' cla im, however , merely begins our  inquiry; it  does
not  establish  whet her  the den ia l of the Bea lls ' request  for
abatement  of in terest  is subject  to judicia l review.

Under  the Administ ra t ive Procedure Act  (APA), fina l
a gen cy decis ion s  a r e gen er a lly su scep t ible t o ju d icia l
r eview. Sect ion  701(a ) of the APA, however , pr oscr ibes
review in  two nar row situa t ions, namely where "(1) st a tu tes
preclude judicia l review; or  (2) agency act ion  is commit ted
to agency discret ion  by law." 5 U.S.C. §701(a)(1), (2). Based
on  these limit a t ions, each  cir cu it  to address t he issue pr ior
to 1996 determined tha t  the decision  to gran t  an  aba tement
under  sect ion  6404(e)(1) was not  subject  to judicia l review.
S ee Argabrigh t, 35 F .3d a t  476; S elm an , 941 F.2d a t  1064;
Horton  Hom es, 936 F.2d a t  554.

Proceeding from sect ion  701 of the APA, those circu it s
con clu d ed  t h a t  t h e  p e r m is s ive  la n gu a ge  of s ect ion
6404(e)(1), as well as the absence in  t ha t  sect ion of any
subst an t ive st andards by which  a  cour t  might  review an
agency act ion , precluded judicia l review. S ee Argabrigh t, 35
F .3d a t  475-476 (cit ing H orton  H om es and S elm an ). In
fur ther  suppor t  of th is posit ion , each  circu it  a lso examined
the legisla t ive h istory of sect ion  6404, not ing the absence of
any subst an t ive st anda r ds for  r eview in  t h e legisla t ive
h is t or y, a s  well a s  la n gu a ge in  t h e H ou se a n d Sen a t e
repor t s not ing tha t  sect ion  6404(e)(1) "gives the IRS the
au thor ity to aba te in terest  bu t  does not  mandate tha t  it  do
so." Id . a t  476. Accordingly, a ll th ree u lt imately agreed tha t
"the language, st ructure and legisla t ive h istory of I.R.C.
§6404(e)(1) indica te[d] t ha t  Congress meant  to commit  the
aba tement  of in terest  to the Secreta ry's discret ion ," and
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Of the th ree opin ions, on ly one, Horton  Hom es, concluded tha t  review
6

of the aba tement  decision  was proh ibit ed by §701(a )(1) as well as
§701(a )(2). S ee Horton Hom es, 936 F .2d a t  551-552. The S elm an  cour t
found tha t  the language of §6404(e)(1) did not  expressly preclude judicia l
review, see S elm an, 941 F.2d a t  1063, and the Argabrigh t cour t , having
found review precluded by §701(a )(2), did not  address the applicability of
§701(a)(1).

tha t  sect ion  701(a)(2) bar red judicia l review. S elm an , 941
F.2d a t  1064.6

Congress, however , has since amended sect ion  6404. As
par t  of the passage in  1996 of the Taxpayer  Bill of Right s II,
see P u b. L. N o. 104-168, 110 S t a t . 1452 (cod ified  a s
a m en ded in  sca t t er ed sect ion s  of 26 U.S.C.), Con gr ess
approved a  number  of amendments to sect ion  6404 tha t  a re
r elevant  to our  ana lysis of the presen t  ca se. F ir st , with
r e s p e c t  t o  s e c t i on  6 4 0 4 ( e ) ( 1 ) ,  C on g r e s s  a d d e d
"unreasonable" to modify the words "er ror  or  delay," and
added "or  manager ia l act ," wher e before on ly "minister ia l
act " had appeared. S ee id . a t  §301(a)(2). The cur ren t  version
of sect ion 6404(e)(1), therefore, now provides: 

"(e ) Aba t em en t  of in t e r es t  a t t r ibu t a b le  t o
unreasonable er ror s and delays by In terna l Revenue
Service.–

(1) In  genera l.–In  the case of any assessment  of
in terest  on–

(A) any deficiency a t t r ibu table in  whole
or  in  par t  to any unreasonable er ror  or
delay by an  officer  or  em ployee of t he
In terna l Revenue Ser vice (act ing in  h is
offi ci a l  ca p a ci t y )  i n  p e r for m i n g  a
min ister ia l or  manager ia l act , ... 

The Secreta ry may aba te the a ssessment  of
a ll or  a n y pa r t  of su ch  in t er es t  for  a n y
per iod." 26 U.S.C. §6404(e)(1) (2002). 
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Sect ion  6404(h) has not  been  substan t ively amended since it s
7

passage in  1996. It s designa t ion , however, has chan ged t wice. The
current  §6404(h) was in it ia lly designated §6404(g). It  was redesigna ted
6404(i) by the IRS Rest ructur ing and Reform Act  of 1998. Thus, from
1998 un t il 2002, it  appea red in  the United Sta tes Code as 26 U.S.C.
§6404(i). In  2002, Public Law Number  107-134, §112(d)(1) repea led the
former  subsect ion  (h) and designa ted then  subsect ion  6404(i) as
subsect ion  (h ), the designa t ion  it  curren t ly holds.

The Bea lls a t tack, in  a  number  of places in  their  br ief, the soundness
8

of the decisions in  Horton Hom es, S elm an , and Argabrigh t tha t  the den ia l
of a  request  for  aba tement  before 1996 was, in  fact , wholly discret ionary
a n d unreviewable. This quest ion , however , is now not  before us.

Second, Congress provided for  review in  the Tax Cour t
of t h e  S ecr et a r y's  d ecis ion  t o den y a  r equ es t  for  t h e
aba tement  of in t er est . S ee Pub. L. No. 104-168, §302, 110
Sta t . 1457-1458 (1996). Thus, the cur ren t  sect ion 6404(h)7

provides, in  pa r t , tha t

"The Tax Cour t  sha ll h ave ju r isdict ion  over  any
a ct ion  b r ou gh t  by a  t a xp a yer  wh o m ee t s  t h e
requirements refer red to in  sect ion  7430(c)(4)(A)(ii)
t o det er m in e wh et h er  t h e Secr et a r y's  fa ilu r e t o
aba te in terest  under  th is sect ion  was an  abuse of
discret ion , and m ay order  an  aba t em en t , if such
act ion  is brought  with in  180 days a ft er  the da te of
the mailing of the Secr eta ry's fina l determina t ion
not  to aba te such in terest ." 26 U.S.C. §6404(h).

The sta tu tory landscape in  which  we address t he Bea lls '
cla im for  in terest  aba tement  is thus substan t ia lly differen t
fr om  t h e  on e  fa cin g t h e H orton  H om es, S elm an , a n d
Argabright cour t s. And though , were we to addr ess today
the sam e issue t ha t  fa ced t hose cou r t s, we wou ld m ost
likely, and for  th e sam e rea sons, conclude th a t  judicia l
review of the Secreta ry's decision  to deny an  aba tement
request  is bar red, our  decision  now must  be gu ided instead
by the above 1996 amendments.  We cannot  merely adopt8
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Moreover , tha t  issue apparen t ly was resolved con t ra ry to the Bea lls'
posit ion  by our  unpublished opin ion  in  M aloney v. United  S tates, 95-2
U.S.T.C. ¶ 50,441 (No. 94-30609, 5th  Cir . J u ly 13, 1995), in  which  we
a ffirmed without  st a tement  of reasons the dist r ict  cour t 's unpublish ed
decision  in  Maloney v. United  S tates, 94-2 U.S.T.C. ¶  50,484 (civil No.
94-0602, E .D.La . Sept . 6, 1994). Although  ou r  opin ion  there does not  so
reflect , the dist r ict  cour t 's opin ion  in  Maloney relied on  Horton Hom es and
S elm an  and held "the Cour t  is without  au th or ity to review pla in t iff's
cla im tha t  the IRS should have aba ted the assessment  of in terest  under
26 U.S.C. §6404(e)(1)." Unpublished opin ions issued before J anuary 1,
1996, a re precedent . F ifth  Cir . Rule 47.5.3.

the reasoning of the Horton  Hom es line of cases, bu t  must
const rue, a s a  mat ter  of fir st  impression , the effect  of the
1996 changes to sect ion  6404.

Having reviewed t hose changes, we fin d tha t  in
am ending sect ion  6404, Con gr ess  clea r ly expr essed it s
in t en t  t ha t  the decision  to aba te in terest  no longer  r est
en t ir ely wit h in  t he Secr et a r y's  discr et ion . S ee Miller v.
Com m issioner of In ternal R evenue, 310 F.3d 640, 643 (9th
Cir .2002) (r ecogn izin g t h a t  "Argabrigh t 's  h oldin g t h a t
judicia l review is n ot  ava ilable for  IRS decisions pursuant
t o §6404(e)(1) . .. h a s  been  u n der m in ed by su bsequ en t
legisla t ion  and, to tha t  exten t , is no longer  good law."). We
need look no fu r ther  for  suppor t  for  t h is conclusion  than  the
simple addit ion  of sect ion  6404(h) gran t ing ju r isdict ion  to
the Tax Cour t  to review tha t  decision . Indeed, the vest ing
of ju r is d ict ion  in  t h e  T a x C ou r t  t o r eview in t e r es t
aba tement  cha llenges can  be given  no meaning other  than
tha t  the aba tement  decision  is no longer  commit t ed solely
to agency discret ion . Accordingly, we cannot  say tha t  either
sect ion  701(a)(2) of the APA, or  the absence of manageable
standards of r eview genera lly, any longer  precludes judicia l
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Although  we hold tha t  Congress has indica t ed tha t  the decision  to
9

aba te in terest  is no longer  commit ted en t ir ely to agency discret ion , and
tha t  judicia l r eview of tha t  decision  is no longer  ba rred by §701(a )(2) of
the APA, because we a lso hold tha t  a  cla im for  a  refund of unaba ted
in terest  is cognizable under  I.R.C. §7422, see supra Par t  II(A), we note
tha t  our  discussion  of §701(a )(2) should not  be read as sanct ion ing the use
of the APA as a  veh icle for  br in gin g a  cha llenge to a  decision  of the
Secreta ry under  §6404(e)(1). "Congress did not  in tend the genera l gran t
of review in  the APA to duplica te exist ing procedures for  review of agency
act ion ." Bowen v. Massachusetts, 108 S.Ct . 2722, 2736 (1988). And review
u n der  the APA is accordingly ava ilable only where "there is no other
adequa te remedy in  a  cour t ." 5 U.S.C. §704; see Poirier v. Com m issioner,
299 F .Supp. 465, 466 (E.D.La .1969) (denying relief under  the APA where
taxpayer s h a d an  adequa te remedy under  the I.R.C.); see also Town of
S anford  v. United  S tates, 140 F.3d 20, 23-24 (1st  Cir .1998) (denying relief
under  the APA for  the recovery of taxes lost  when the United Sta tes
obta ined a  for feitu re judgment  a ga in st  a  loca l taxpayer  where the
pla in t iff town  had the ava ilable remedy of moving to reopen  a  for feitu re
decree); N ew York  City Em ployees' R et. S ys. v. S ecurities and  Exchange
Com m ission , 45 F .3d 7, 14 (1995) (refusing to enter ta in  a  cla im for  relief
under  the APA where the pla in t iffs had an  ava ilable a lterna t ive remedy
under  Rule 14a-8).

r eview of t h e den ia l of a  r equ est  for  t he aba t em en t  of
in terest .9

C. Exclusive J urisd iction  in  the T ax Court

Having concluded tha t  the decision  to aba te in terest  no
lon ger  r es t s  en t ir ely wit h  t h e Secr et a r y, t h e qu est ion
remains whether  review of tha t  decision  is limit ed t o the
Tax Cour t , or  whether  review is a lso ava ilable in  federa l
dist r ict  cour t . Thus, a lthough  both  par t ies concede, as they
m u s t , t h a t  r eview of t h e Secr et a r y's  decis ion  is  n ow
ava ilable in  the Tax Cour t , the Government  main ta ins tha t
the gran t  of ju r isdict ion  in  sect ion  6404(h) to the Tax Cour t
is  exclu s ive, a n d  t h a t  t h e dis t r ict  cou r t  is , t h er efor e,
without  power  to hear  a  cla im under  sect ion  6404(e)(1). We
do not  agree.
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The Government  is not  a lone in  advancing th is posit ion . Ra ther , a t
10

least  th ree dist r ict  cour ts, in  addit ion  to the cour t  below, have been
persuaded by iden t ica l rea son in g. S ee Kraem er v. United  S tates, 89
A.F .T.R.2d 2002-1796 (S.D.Tex.2002) ("Congress fir st  acknowledged the
dist r ict  cour ts' powerlessness to review aba tement  decisions and then
gran ted the Tax Cour t , a lone, tha t  ju r isdict iona l power . Th is is the on ly
plausible r eading of 26 U.S.C. §6404[h]."); Davies v. United  S tates, 124
F.Supp.2d 717, 720 (D.Me.2000) ("Congress, in  enact ing sect ion  [6404(h)],
was well aware of, and in tended to leave undistu rbed, the Argabrigh t line
of cases–i.e., tha t  it  expected tha t  federa l dist r ict  cour ts would not
under take [review of in terest  aba tement  cla ims]."); Henderson v. United
S tates, 95 F .Supp.2d 995 (E.D.Wis.2000).

Unlike our  conclusion  tha t  the Secreta ry's aba tement
decision  is  no longer  discret ionary, determin ing whether
Congress in t ended for  the ju r isdict iona l gran t  in  sect ion
6404(h) to be exclusive requires us to delve fur ther  in to the
legisla t ive h istory of sect ion  6404 than  merely not ing the
simple fact  of sect ion  6404(h)'s enactment .

The House repor t  accompanying the 1996 Taxpayer  Bill
of Right s indica tes tha t  Congress was aware of the Horton
Hom es line of cases. In  descr ibing the pre-1996 sta te of the
law govern ing the review of in terest  aba tement  den ia ls, the
repor t  notes tha t  "[f]edera l cour t s genera lly do not  have the
jur isdict ion  to review the IRS's fa ilu re to aba te in terest ."
S ee H .R. RE P . N O. 104-506, a t  28 (1996). F r om  t h is
sta tement , the Government  a rgues tha t  because Congress
wa s  a wa r e  t h a t  feder a l cou r t s  wou ld  n ot  r eview t h e
Secreta ry's decision  under  sect ion  6404(e)(1), the decision
to gran t  ju r isdict ion  on ly to the Tax Cour t  must  mean  tha t
Congr ess chose not  to extend ju r isdict ion  to the dist r ict
cour t s.10

There a re, however , a  number  of problems with  the
Government 's a rgument . F ir st , it  ignores the basis for  the
decisions in  the Horton  Hom es line of cases. Those decisions
denied review not  because t he dist r ict  cour t s lacked subject
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The Government 's en t ire ju r isdict ion a l a rgument  on  th is poin t ,
11

therefore, is  con st ructed on  a  fa lse premise, namely tha t  the Horton
Hom es, S elm an , and Argabrigh t cour t s did not  h a ve su bject  mat ter
ju r isdict ion  over  in terest  aba tement  cla ims. In  so doing, the Government
merely compounds the commit tee repor t 's misuse of the term
"jur isdict ion ." S ee, e.g., S teel Co. v. Citizens for a Better Environm ent, 118
S.Ct . 1003, 1010 (1998) (" 'J u r isdict ion ,' it  has been  observed, 'is a  word
of many, too many, meanings.' ") (quot ing United  S tates v. Van n ess, 85
F.3d 661, 663 n . 2 (D.C.Cir .1996)).

Th ere ca n  be no quest ion  bu t  tha t  the IRS's den ia l of a  request  for
12

the aba tement  of in terest  is now reviewable. S ee Taylor v. Com m issioner,
113 TC 206, 1999 WL 717825 (1999) (r eviewing the den ia l of a  request  for
an  aba tement ); Lee v. Com m issioner, 113 TC 145, 1999 WL 680250 (1999)
(same). S ee also Miller, 310 F.3d a t  643.

mat ter  ju r isdict ion over  the taxpayers' cla ims,  bu t  because11

the then  extan t  version  of sect ion  6404(e)(1) commit ted the
decis ion  t o a ba t e  in t e r es t  t o a gen cy d is cr e t ion .  S ee
Argabrigh t , 35 F .3d a t  476; S elm an , 941 F .2d a t  1064;
Horton  Hom es, 936 F .2d a t  554. In  other  words, the federa l
dis t r ict  cou r t s  h a ve a lwa ys possessed ju risd iction  over
ch a llen ges  br ou gh t  t o s ect ion  6404(e)(1) den ia ls , t h ey
simply determined tha t  the taxpayers had no substantive
right wha tever  to a  favorable exercise of t he Secreta ry's
discr et ion  (a t  lea s t  a bsen t  u n fa vor a ble exer cise on  a n
u n con s t it u t ion a l ba s is , H orton  H om es  a t  554). As  we
concluded above, however , in  amending sect ion  6404(e)(1)
and in  enact ing sect ion  6404(h), Congress indica ted tha t
su ch  is  n o lon ger  t h e ca se, a n d t h er eby r em oved  a n y
impedimen t  to dist r ict  cour t  review of sect ion  6404(e)(1)
cla ims.

Not  only did Congress remove the bar r ier  to dist r ict
cour t  review recogn ized in  the Horton  Hom es cases,  but12

Congress nowhere sta ted in  the 1996 amendments tha t  the
dist r ict  cour t s did  not  h ave ju r isdict ion  to review in terest
aba tement  denia ls. On  the cont ra ry, the House commit tee
r epor t  clea r ly sta tes tha t  "[n]o in ference is in tended as to
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The Government  would have us read th is language as an  expression
13

of Congress's in ten t  to leave pre-1996 case law in  effect . The more na tura l
reading of the commit tee's sta tement , however , takes it  simply a t  face
va lue: tha t  Congress in tended to make no sta tement  regarding the
existence of ju r isdict ion  in  the dist r ict  cour ts or  the applicability under
the new law of the Horton Hom es line of cases. Moreover , if Congress did
in tend to leave pre-1996 case law in  effect , such  a  reading would not
advance, bu t  would actua lly undermine the Government 's posit ion , i.e.,
it  would follow from the fact  t ha t  t he dist r ict  cour ts did have jurisd iction
over  §6404 cla ims before 1996, tha t  the dist r ict  cour ts would con t inue to
have ju r isdict ion  over those cla ims a fter  1996.

We rea lize tha t  our  conclusion  tha t  the Taxpayer  Bill of Righ ts II was
14

not  in tended to preclude the exercise of dist r ict  cour t  ju r isdict ion  to hear
aba tement  cla ims is undermined somewhat  by cer ta in  mater ia l reprin ted
in  the Congressiona l Record a t  t he r equest  of Sena tor  Bryan , a  co-sponsor
of the bill in  the Sena te tha t  u lt ima tely beca m e t h e Taxpayer  Bill of

whether  u nder  presen t  law any cour t  has ju r isdict ion  to
review IRS's fa ilu re to aba te in terest ." S ee H .R. REP. NO.
104-506, a t  28 (1996).13

Viewed aga inst  a  proper  reading of the Horton  Hom es
cases, t herefore, the Government 's a rgument  essen t ia lly
becomes a  cla im tha t  Congress, in  gran t ing ju r isdict ion  to
t h e  Ta x Cou r t  t o r eview in t er es t  a ba t em en t  den ia ls ,
impliedly repea led the dist r ict  cour t 's exist ing ju r isdict ion
to review the same. Repea ls by implica t ion , h owever , a re
disfavored. S ee T raynor v. T urnage, 108 S.Ct . 1372, 1381
(1988); J ackson  v. S tinnett, 102 F.3d 132, 135 (5th  Cir .1996)
("It  is hornbook law t ha t  'r epea ls by implica t ion  a re not
favored.' ") (quot ing Crawford  Fitting Co. v. J .T . Gibbons,
Inc., 107 S.Ct . 2494, 2497 (1987)). And t her e is  noth ing in
the gran t  of ju r isdict ion to the Tax Cour t  in  sect ion 6404(h)
t h a t  wou ld  p r eclu de r eview in  feder a l d is t r ict  cou r t .
Moreover , as observed above, the House repor t  clear ly noted
tha t  Congr ess's gran t  of ju r isdict ion  was not  to be read as
a  st a tement  regarding the existence vel non  of ju r isdict ion
in  t h e d is t r ict  cou r t s .  In deed , r a t h er  t h a n  r ea d in g1 4
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Rights II. Tha t  ma ter ia l includes the following explana t ion  of §6404(h):

"[Taxpayer  Bill of Righ ts II] will provide tha t  for  qua lified
small taxpayers, as defined in  sect ion  7430(c)(4)(A)(ii), the
Secreta ry must  aba te or  refund in terest  when  the IRS has made
an  unreasonable error  or  delay. This will a llow cour ts to review
the IRS determ in a t ion  on  the aba tement  of in terest  issue for
small taxpayers. For  nonqualified 'la rger ' taxpayers, cour ts will
st ill not  be a llowed to review the IRS determina t ion  on  the
in terest  aba tement  issue...." 141 CON G. RE C. S1370-1371 (1995)
(mater ia l appended to sta tement  of Sen . Bryan). 

Th is isola ted sta tement , however , does not  a lter  our  conclusion  tha t
the 1996 amendments to §6404 do not  depr ive the dist r ict  cour ts of
ju r isdict ion  to hea r  cha llenges to the IRS's fa ilure to aba te in terest . F irst ,
Sena tor  Bryan 's sta tement  is con t radicted by remarks made on  the same
day by a  fellow co-sponsor  of the bill in  the Sena te. In  the same por t ion
of the Congressiona l Record, Sena tor  Pryor  noted tha t  the Taxpayer  Bill
of Righ ts II  will both  "requ ire the IRS to aba te in terest  when  it  has made
an  unreasonable er ror  or  delay, a nd enable the courts the power to review
the in terest  aba tement  determina t ion ." 141 CON G. RE C. S1369 (1995)
(sta tement  of Sen . P ryor)(emphasis a dded). Second, the House repor t , see
supra  t ext  accompanying note 14, which  un like Sena tor  Bryan 's 1995
sta tement  was prepared in  1996 a t  t he t ime the bill was enacted in to law,
expressly declined to make any sta tement  regarding the ava ilability of
review of the aba tement  issue in  the dist r ict  cour t . S ee H.R. RE P . NO. -506,
a t  28 (1996) (warn ing tha t  "[n ]o in ference is in tended a s to whether  under
present  law any cour t  has ju r isdict ion  to review IRS's fa ilu re to aba te
in terest ."). And th ird, and most  importa n t , t h e language of §6404(h)
nowhere indica tes tha t  dist r ict  cour t  review of the a ba tement  issue is not
ava ilable, nor  is there any indica t ion  tha t  the gran t  of ju r isdict ion  to the
Tax Cour t  is in  any way inconsisten t  with  the ava ilability of dist r ict  cour t
review.

the gran t  of ju r isdict ion  to the Tax Cour t  as implying the
a bsen ce of ju r isd ict ion  in  t h e dis t r ict  cou r t , t h e m or e
na tura l in terpret a t ion  of sect ion  6404(h) is tha t  Congress
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Sect ion  6404(h) on ly gran ts the Tax Cour t  ju r isdict ion  over  a  limited
15

class of cla ims. The cla imant  must  br ing an  act ion  with in  180 days a fter
the mailing of not ice of the Secreta ry's decision  not  to a ba te in terest , and
th e cla imant  must  be an  individua l taxpayer  whose net  wor th  does not
exceed $2,000,000 a t  the t ime the a ct ion  is filed, or  a  business,
corpora t ion , or  pa r tnersh ip of less than  500 employees, whose net  wor th
does not  exceed $7,000,000 a t  t he t ime the act ion  is filed. S ee 26 U.S.C.
§§6404(h); §7430(c)(4)(A)(ii).

The Board of Tax Appea ls was thus a  pa r t icu la r  help to those "small"
16

t axpayers who would be less likely to be able to m ake prepayment  of their
IRS determined tax liability.

simply chose to extend concur ren t  ju r isdict ion  to the Tax
Cour t  over  a  cer t a in  class of cla ims.15

We also find persuasive the Bea lls ' a rgum en t  tha t
r ea din g t h e gr a n t  of ju r isd ict ion  t o t h e Ta x Cou r t  a s
exclusive of ju r isdict ion  in  t he federa l dist r ict  cour t s, would
be inconsisten t  with  the genera l st ructu re of the In t er na l
Revenue Code and the ju r isdict iona l limita t ions of the Tax
Cour t .

Though the federa l dist r ict  cour t s have ju r isdict ion
genera lly over  su it s for  the refund of t axes, see 28 U.S.C.
§1346, tha t  ju r isdict ion  is ava ilable on ly where the taxpayer
fir st  pays t he en t ir e amount  of the dispu ted tax. S ee Flora
v. United  S tates, 80 S.Ct . 630, 646-647 (1960). The Board of
Tax Appea ls, the predecessor  of the Tax Cour t , on  the other
hand, was established by Congress to relieve taxpayers of
the burdens of pre-payment  and to permit  them to obta in  a
det er m in a t ion  of t h eir  t a x lia bilit y before pa yin g a n y
deficiency. Id . a t  637, 638.  Accordingly, the Tax Cour t , as16

a  st a tu tory cou r t  of lim it ed ju r isdict ion , possesses "on ly
such  power  to adjudica te cont roversies as is confer red upon
it  by the In terna l Revenue Code." Continental Equities, Inc.
v. Com m issioner, 551 F.2d 74, 79 (5th  Cir .1977). "It  does
not  have the au thor ity to order  tha t  a  r efund be given , or  to
r eview the Commissioner 's den ia l of a  refund cla im." Id .
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And a  specific gran t  of ju r isdict ion, such as sect ion 6404(h),
is  t h u s  n eces sa r y for  t h e  Ta x Cou r t  t o exer cis e  a n y
jur isdict ion .

The same is not  t rue of the dist r ict  cour t 's refund
jur isdict ion . H aving removed the impediment  to dist r ict
cour t  review iden t ified in  Horton  Hom es by indica t ing tha t
the IRS's decisions on  requested in terest  aba temen t  were
not  merely mat ter s of administ ra t ive grace and tha t  den ia ls
were subject  to substantive cha llenge, it  was not  necessa ry
for  Congress to provide for  a  specific gran t  of ju r isdict ion  to
hear  aba tement  den ia ls. To read a  gran t  of ju r isdict ion  to
t he Tax Cour t  t o hea r  an  in t er est  aba t em en t  cla im , as
exclusive would be to read too much in to sect ion 6404(h).

F ina lly, we note t ha t  t o deny dist r ict  cour t  ju r isdict ion
to hear  cla ims under  sect ion  6404(e)(1) would r esu lt  in  two
anomalies. F ir st , on ly cer ta in  t axpayers, namely t hose who
meet  the net  wor th  requirements found in  sect ion 6404(h),
would be able to seek judicia l r eview of t he IRS's fa ilu re to
aba te in terest . Those taxpayers whose net  wor th  exceeds
the limit s found in  sect ion  6404(h), wou ld be left  en t irely
without  r ecourse. Second, denying dist r ict  cour t s the power
to hear  cla ims under  sect ion  6404(e)(1) would force cer ta in
pla in t iffs t o split  t heir  aba tement  cla ims from their  refund
cla ims, and force them to seek relief in  two cour t s. Thus, a
pla in t iff who chose to pay h is t ax liability fir st  and sue in
dist r ict  cour t  under  28 U.S.C. §1346, would not  be able to
br ing, a t  t he same t ime, a  cha llenge to the IRS's fa ilu re to
aba t e in t er est  a lr eady collect ed. In st ead, t ha t  t axpayer
would have to sever  h is in terest  aba tement  cla im from his
refund cla im and pursue the aba tement  cla im separa tely in
t h e  Ta x Cou r t . Su ch  sp lit t in g of cla im s  is  gen er a lly
consider ed undesirable, see, e.g., In  re S uper Van , Inc., 92
F .3d  366, 371 (5t h  Cir .1996) (d iscu ss in g r u le a ga in s t
cla im -split t in g), a n d we ca n n ot  con clu de, a bsen t  som e
in dica t ion  t o t h e con t r a r y, t h a t  Con gr ess  wou ld  h a ve
in tended such  a  resu lt .
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For  these reasons, we cannot  conclude tha t  the gran t  of
ju r isdict ion  t o t he Tax Cour t  in  sect ion  6404(h) was meant
to preclude the exercise of dist r ict  cour t  ju r isdict ion  over
in terest  aba temen t  cla ims.

D. Ministerial or Managerial Act

Fina lly, the Government  a rgues tha t  even  if the dist r ict
cour t  er red in  dismissing the Bea lls ' com pla in t  for  lack of
su bject  m a t t er  ju r isdict ion , dismissa l was never t heless
war ran ted as the in terest  a t  issue did not  accrue as a  resu lt
of any IRS er ror  or  delay in  per forming a  min ist er ia l act .

The dist r ict  cour t , however , dismissed the Bea lls '
compla in t  without  addressing th is issue. And because we
con clu de t h a t  t h is  issu e is  bes t  a ddr essed in  t h e fir s t
instance in  t he dist r ict  cour t , we decline to address it  here.

Con clu s ion

After  examining the legisla t ive h istory of §6404(e)(1)
and (h), we cannot  conclude tha t  Congress mean t  for  the
Tax Cour t 's ju r isdict ion  to hear  sect ion  6404(e)(1) cla ims to
be exclusive. Nor  can  we conclude tha t  sovereign  immunity
opera tes to bar  relief in  the dist r ict  cou r t s for  a  cla im for
the aba tement  of in terest  brought  under  sect ion  7422.

For  these reasons, we find t ha t  the dist r ict  cour t  did
h a ve ju r isdict ion  t o h ea r  t h e Bea lls ' cla im  for  in t er es t
aba tement . We accordingly REVERSE the judgment  of the
dist r ict  cou r t , and REMAND for  pr oceedings consist en t
with  th is opin ion .

REVERSED and REMANDED
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In te rn al Re ve n u e  Code  (26 U.S.C.)

§6015(f) Re lie f From  J oin t An d Se ve ra l Liability  On
J oin t Re tu rn

. . . .

(f)  Equ itable  Re lie f.–Under  procedures prescr ibed by
the Secreta ry, if–

(1 ) t a k in g in t o a ccou n t  a l l  t h e  fa ct s  a n d
circumstances, it  is inequ itable to hold the individua l
lia ble for  any unpa id t a x or  a n y deficien cy (or  a n y
por t ion  of either ), and

(2) relief is  n ot  ava ilable to such  individua l under
subsect ion  (b) or  (c),

the Secreta ry may relieve such  individua l of such  liability.
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§6110. P u blic  In spe ction  Of Writte n  De te rm in ation s

. . . .

(j) Civ il Re m e die s .–

(1) Civ il Action .–Whenever  the Secreta ry–

. . . .

(B) fa ils to follow the procedures insubsect ion  (g)
or  (i)(4)(B),

the recipien t  of the wr it t en  determina t ion  or  any
person  iden t ified in  the wr it t en  determina t ion  sha ll
have as an  exclusive civil r emedy an  act ion  aga inst
the Secreta ry in  the United Sta tes Cla ims Cour t ,
wh ich  sha ll have ju r isdict ion  t o hea r  any act ion
under  th is pa ragraph .
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§6330. N o t i c e  An d  Op p o r t u n i t y  F o r  H e a r i n g
Be fore  Le vy

(d) P roce e din g  Afte r He arin g .–

. . . .

(1)  J u dic ia l Re vie w  Of De te rm in ation .–The person
may, with in  30 days of a  determina t ion  under  th is sect ion ,
appea l such  determina t ion–

(A) to the Tax Cour t  (and the Tax Cour t  sha ll have
jur isdict ion  with  respect  to such  mat ter ), or

(B) if the Tax Cour t  does not  have ju r isdict ion of the
under lying tax liability, to a  dist r ict  cour t  of the United
Sta tes.

If a  cour t  determines tha t  the appea l was to an  incor rect
cou r t ,  a  p e r s on  s h a l l  h a ve  30  d a ys  a ft e r  t h e  cou r t
determina t ion  to file such  appea l with  the correct  cour t .
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§6404. Abate m e n ts

. . . .

( e )  A b a t e m e n t  o f  i n t e r e s t  a t t r i b u t a b l e  t o
u n re ason able  e rrors  and de lays  by  In te rn al Re ve n u e
Se rvice .– 

(1) In  ge n e ra l.–In  the case of any assessment  of
in terest  on–

(A) any deficiency a t t r ibu table in  whole or  in  par t  to
any er ror  or  delay by an  officer  or  employee of the
In t er n a l Reven u e Ser vice (a ct in g in  h is  officia l
capacity) in  per forming a  min ist er ia l act , or  

(B) any payment  of any tax descr ibed in  §6212(a) to
the exten t  tha t  any unreasonable er ror  or  delay in
such  payment  is a t t r ibu table to such  an  officer  or
employee being er roneous or  dila tory in  per forming
a  min ister ia l or  manager ia l act ,

the Secreta ry may aba te the assessment  of a ll or  any
par t  of such  in terest  for  any per iod. For  purposes of
the preceding sen tence, an  er ror  or  delay sha ll be
t aken  in to account  on ly if no sign ifican t  aspect  of
such  er ror  or  delay can  be a t t r ibu ted to the taxpayer
involved, and aft er  the In terna l Revenue Service has
con tact ed the t axpayer  in  wr it ing with  respect  to
such  deficiency or  payment .

. . . .

(h ) Re v ie w  o f d e n ia l o f re qu e s t  fo r a ba te m e n t  o f
in te re s t .–

(1) In  ge n e ral.–The Tax Cour t  sha ll have ju r isdict ion
over  any act ion  brought  by a  t axpayer  who meets the
r equ ir em en t s  r e fe r r ed  t o in  §7430(c)(4)(A)(i i ) t o
det er m in e whet her  t h e Secr et a r y's  fa ilu r e t o a ba t e
in terest  under  th is sect ion  was an  abuse of discret ion ,
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and may order  an  aba tement , if such  act ion  is brought
wit h in  180 days a ft er  the da te of the mailing of the
Secr et a r y's  fin a l det er m in a t ion  n ot  t o a ba t e  su ch
in terest .

(2) Spe c ia l ru le s .–

(A) Date  of m a i lin g .–Rules simila r  to the ru les of
sect ion  6213 sha ll apply for  purposes of determining
the da te of the m ailing refer red to in  paragraph  (1).

(B) Re lie f.–Rules sim ila r  to the ru les of sect ion
6512(b) sha ll apply for  purposes of th is subsect ion .

(C) Re vie w .– An  order  of the Tax Cour t  under  th is
subsect ion  sha ll be reviewable in  the same manner
as a  decision  of the Tax Cour t , bu t  only with  respect
to the mat ter s determined in  such  order .
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§6511. Lim itation s  On  Cre dit  Or Re fu n d

(a) P e riod of l im itation  on  fi lin g  c la im .–Cla im for
credit  or  r efund of an  overpayment  of any tax imposed by
th is t it le in  r espect  of which  tax the taxpayer  is required to
file a  return  sha ll be filed by the taxpayer  with in  3 years
from the t ime the return  was filed or  2 yea rs from the t ime
t he t ax was paid, whichever  of such  per iods expires the
la ter , or  if no return  was filed by t he t axpayer , with in  2
years from the t ime the tax was pa id. Cla im  for  credit  or
refund of an  overpayment  of any t ax im posed by th is t it le
which  is required to be pa id by means of a  st amp sha ll be
filed by t he t axpayer  with in  3 years from the t ime the tax
was paid.
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§6512. Lim itation s  In  Case  Of P e tit ion  To Tax Cou rt

(b) Ove rpaym e n t De te rm in e d By Tax Cou rt.–

(1) J u risdic tion  To De te rm in e .– Except  as provided
by paragraph  (3) and by sect ion  7463, if the Tax Cour t  finds
t h a t  t h er e is  n o deficien cy a n d fu r t h er  fin ds  t h a t  t h e
taxpayer  ha s made an  overpayment  of income tax for  the
same taxable year , of gift  t ax for  the same ca lendar  year , or
ca lendar  quar ter , of esta te t ax in  respect  of th e t a xable
esta te of the same decedent , or  of t ax imposed by chapter
41, 42, 43, or  44 with  respect  to any act  (or  fa ilu re to act ) to
wh ich  su ch  pet it ion  r e la t es , in  r espect  of wh ich  t h e
Secreta ry determined the deficiency, or  finds tha t  t here is
a  d e fi ci e n cy  b u t  t h a t  t h e  t a xp a ye r  h a s  m a d e  a n
over pa ym en t  of su ch  t a x, t h e  Ta x Cou r t  s h a ll h a ve
ju r isdict ion  to det ermine the amount  of such  overpaymen t ,
and such  amount  sha ll, when  the decision  of the Tax Cour t
has become fina l, be credit ed or  refunded to the taxpayer .
If a  not ice of appea l in  respect  of the decision  of the Tax
Cou r t  is  fi led  u n d er  s ect ion  7483 ,  t h e  S ecr e t a r y is
au thor ized to refund or  credit  the overpayment  determined
by the Tax Cour t  t o the ext en t  the over paym en t  is  not
contested on  appea l.

(2) J u risdic tion  To En force .–If, a ft er  120 days a ft er
a  decision  of t he Tax Cour t  has become fina l, the Secreta ry
has fa iled to refund the overpayment  determined by the Tax
Cour t , together  with  the in terest  thereon  as provided in
su bch a pt er  B of chapt er  67, t hen  t h e Ta x Cou r t , u pon
mot ion  by the taxpayer , sha ll have ju r isdict ion  to order  the
refund of such overpayment  and in terest . An  order  of the
Tax Cour t  disposing of a  mot ion  under  th is paragraph  sha ll
be reviewable in  the same manner  as a  decision  of the Tax
Cour t , bu t  on ly with  respect  t o t he m at ter s determined in
such  order .

(3) Lim it On  Am ou n t Of Cre dit  Or Re fu n d.–No such
credit  or  refund sha ll be a llowed or  made of any por t ion  of
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t he t ax un less t he Ta x Cour t  det er m ines a s pa r t  of it s
decision  tha t  such  por t ion  was paid—

(A) after  the mailing of the not ice of deficiency,

(B) with in  the per iod which  would be applicable
under  sect ion 6511(b)(2), (c), or  (d), if on  t he da te of the
mailing of the not ice of deficiency a  cla im had been  filed
(whether  or  not  filed) st a t ing the grounds upon  which
the Tax Cour t  finds tha t  there is an  overpayment , or

(C) with in  the per iod which  would be applicable
under  sect ion 6511(b)(2), (c), or  (d), in  respect  of any
cla im  for  r efu n d filed wit h in  t h e a pplica ble per iod
specified in  sect ion  6511 and befor e t he da t e of t he
mailing of the not ice of deficiency--

(i) which  had not  been  disa llowed before tha t
da te,

(i i) which  had been  disa llowed before tha t  da te
and in  respect  of which  a  t imely su it  for  refund could
have been  commenced as of tha t  da te, or

(i i i ) in  respect  of wh ich  a  su it  for  refund had
been  commenced before tha t  da t e and with in  the
per iod specified in  sect ion  6532.

In  the case of a  credit  or  refund rela t ing to an  a ffected it em
(with in  t he m eaning of sect ion  6231(a)(5)), the preceding
sentence sha ll be applied by subst itu t ing the per iods under
sect ions 6229 and 6230(d) for  the per iods under  sect ion
6511(b)(2), (c), and (d).

In  a  case descr ibed in  subparagraph  (B) wher e the da te of
t he mailing of the not ice of deficiency is dur ing the th ird
yea r  a ft er  t he due da t e (wit h  ext en sion s) for  filin g the
return  of t ax and no return  was filed before such  da te, the
applicable per iod under  subsect ions (a ) and (b)(2) of sect ion
6511 sha ll be 3 years.
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(4) De n ial Of J u risdict ion  Re gardin g  Ce rtain
Cre dits  An d Re du ction s .–The Tax Cour t  sha ll have no
jur isdict ion  under  th is subsect ion  t o r est ra in  or  review any
credit  or  reduct ion  made by the Secreta ry under  sect ion
6402.
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§7422. Civ il ac tion s  for re fu n d 

(a ) No  su it  prior to  fi lin g  c la im  for re fu n d.–No su it  or
proceeding sha ll be main ta ined in  any cour t  for  the recovery
of a n y  in t e r n a l  r eve n u e  t a x  a l l e ge d  t o h a ve  b e e n
er r on eou sly or  illega lly a ssessed or  collect ed, or  of an y
pena lty cla imed to have been  collected without  au thor ity, or
of any sum a lleged to have been  excessive or  in  any manner
wrongfu lly collected, un t il a  cla im  for  refund or  credit  has
been  du ly filed  wit h  t h e  Secr et a r y, a ccor d in g t o t h e
provisions of law in  tha t  regard, and the regula t ions of the
Secreta ry established in  pursuance thereof.
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§7430. Aw ardin g of cos ts  an d ce rta in  fe e s

. . . .

(c ) De fin ition s .– For purpose s  o f th is  se c tion –

. . . .

(4) P re vailin g  party .–

(A) In  ge n e ral.–The term "preva iling par ty"
m eans any pa r t y in  a n y pr oceeding to wh ich
subsect ion  (a ) applies (ot her  t han  the Un it ed
Sta tes or  any creditor  of the taxpayer  involved)–

. . . .

(i i) which  meet s the requirements of the 1st
sen tence of §2412(d)(1)(B) of t it le 28, United
St a t es  Code (a s  in  effect  on  Oct ober  22,
1 9 8 6 ) e x ce p t  t o t h e  e x t e n t  d i ffe r i n g
procedures a re established by ru le of cour t
a n d  m e e t s  t h e  r e q u i r e m e n t s  o f
§2412(d)(2)(B) of su ch  t it le 28 (a s  so in
effect ).
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§7442. J u risd ic tion

The Tax Cour t  and it s divisions sha ll have such  ju r isdict ion
as is confer red on  them by th is t it le, by chapter s 1, 2, 3, and
4 of the In terna l Revenue Code of 1939, by t it le II and t it le
III of t he Revenue Act  of 1926 (44 Sta t . 10-87), or  by laws
enacted subsequent  to February 26, 1926.

(Aug. 16, 1954, ch . 736, 68A Sta t . 879.)
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J u dic iary  an d J u dic ia l P roce du re  (28 U.S.C.)

§1346. Un ite d State s  as  de fe n dan t

(a) The dist r ict  cour t s sha ll have or igina l ju r isdict ion ,
con cu r r en t  wit h  t h e Un it ed St a t es Cou r t  of F eder a l
Cla ims, of:

(1) Any civil act ion  aga inst  the United Sta tes for  the
recovery of any in terna l-revenue tax a lleged to have
been  er roneously or  illega lly assessed or  collected, or
any pena lty cla imed to have been  collected without
au thor ity or  any sum a lleged to have been  excessive
or  in  a ny m anner  wrongfu lly collect ed u nder  t h e
in terna l-revenue laws.
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§1491. Claim s agains t United  State s  ge n e ra lly ; ac tion s
in volv in g  Te n n e sse e  Valle y  Au th ority

(a)(1) The United Sta tes Cour t  of Federa l Cla ims sha ll
have ju r isdict ion  to render  judgment  upon  any cla im
a ga in st  t he Un it ed St a t es  fou n ded eit h er  u pon  t h e
Const itu t ion , or  any Act  of Congress or  any regula t ion
of an  execut ive depa r t m en t , or  upon  any express or
im p lied  con t r a ct  w i t h  t h e  U n i t ed  S t a t es ,  or  for
liqu ida t ed  or  u n liqu ida t ed  d a m a ges  in  ca s es  n ot
sounding in  tor t . For  the purpose of th is paragraph , an
express or  implied cont ract  with  the Army and Air  Force
E xch a n ge Ser vice, Na vy E xch a n ges , Ma r in e Cor ps
E xch a n ges , Coa s t  Gu a r d  E xch a n ges , or  E xch a n ge
Cou n cils  of t h e  N a t ion a l  Aer on a u t ics  a n d  S pa ce
Adm in is t r a t ion  sh a ll be con s ider ed  a n  exp r ess  or
implied cont ract  with  the United Sta tes.

(2) To provide an  en t ire remedy and to complete the
relief a fforded by the judgment , the cour t  may, a s an
inciden t  of and colla tera l to any such  judgment , issue
or der s  d ir ect in g r es t or a t ion  t o office  or  p os it ion ,
placement  in  appropr ia te du ty or  ret ir ement  st a tus, and
cor rect ion  of applicable records, and such  orders may be
issued to any appropr ia te officia l of t he United Sta tes.
In  any case with in  it s ju r isdict ion , the cour t  sha ll have
t h e power  t o r em a n d a pp r opr ia t e  m a t t er s  t o a n y
administ ra t ive or  execut ive body or  officia l with  such
direct ion  as it  may deem proper  and just . The Cour t  of
F eder a l  C la im s  s h a ll h a ve ju r isd ict ion  t o r en der
judgment  upon  any cla im by or  aga inst , or  dispu te with ,
a  con t r a ct or  a r is in g u n der  s ect ion  10(a )(1) of t h e
Con t r a ct  Dispu t es  Act  of 1978, inclu din g a  dispu t e
concern ing t ermina t ion  of a  con t ract , r igh t s in  t angible
or  in tangible proper ty, compliance with  cost  account ing
standards, and other  nonmoneta ry dispu tes on  which  a
decision  of the cont ract ing officer  has been issued under
sect ion  6 of t ha t  Act .
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[(3) Repea led. Pub.L. 104-320, § 12(a )(2), Oct . 19, 1996,
110 Sta t . 3874]
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§2412. Costs  an d fe e s

. . . .

(d)(1)(B) A par ty seeking an  award of fees and other
expenses sha ll, with in  th ir ty days of fina l judgment  in
the act ion , submit  to the cour t  an  applica t ion  for  fees
and other  expenses wh ich  shows tha t  the par ty is a
pr eva iling pa r t y and is  eligible t o r eceive an  awar d
under  th is subsect ion , and the amount  sought , including
an  it em ized st a t em en t  fr om  a n y a t t or n ey or  exper t
witness represent ing or  appear ing in  beha lf of the par ty
sta t ing the actua l t ime expended and the ra te a t  which
fees and other  expenses were computed. The par ty sha ll
a lso a llege tha t  the posit ion  of the United Sta tes was
not  substan t ia lly just ified. Whether  or  not  the posit ion
of the United Sta tes was substan t ia lly just ified sha ll be
determined on  the basis  of t he r ecor d (including the
record with  respect  t o t he act ion  or  fa ilu re to act  by the
agency upon  which  the civil act ion  is based) wh ich  is
m a de in  t h e civil a ct ion  for  wh ich  fees  a n d  ot h er
expenses a re sought .

. . . .
(2) For  the purposes of th is subsect ion–

(B) "pa r ty" means (i) an  individual whose net  wor th
did not  exceed $2,000,000 a t  the t ime the civil act ion
was filed, or  (ii) a ny owner  of an  un incorpora ted
b u s i n e s s ,  or  a n y  p a r t n e r s h i p ,  cor p or a t i on ,
a s s oc i a t i on ,  u n i t  o f  l oca l  g ov e r n m e n t ,  o r
organiza t ion , the net  wor th  of which  did not  exceed
$7,000,000 a t  the t ime the civil act ion  was filed, and
which  had not  more than  500 employees a t  the t ime
the civil act ion  was filed; except  tha t  an  organiza t ion
descr ibed in  §501(c)(3) of the In terna l Revenue Code
of 1986 (26 U.S.C. 501(c)(3)) exempt  from taxa t ion
u n der  §501(a ) of s u ch  Cod e , or  a  coop er a t ive
associa t ion  a s defined in  §15(a) of the Agr icu ltu ra l
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Market ing Act  (12 U.S.C. 1141j(a )), may be a  par ty
regardless of the net  wor th  of such  organiza t ion  or
coopera t ive associa t ion  or  for  purposes of subsect ion
(d)(1)(D), a  small ent ity as defined in  §601 of Tit le 5.
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P u blic  Law  104-168, 110 Stat. 1452 (J u ly  30, 1996)

TITLE III – ABATEMENT OF INTEREST
AND P ENALTIES

SEC. 301. EXP ANSION  OF  AUTHORITY TO  AB ATE
INTEREST.

(a ) GE N E R AL  RU L E .–P a ragraph  (1) of sect ion  6404(e)
(r ela t in g t o a ba t em en t  of in t er es t  in  cer t a in  ca ses) is
amended–

(1) by inser t ing "unrea sonable" before "er ror" each
place it  appears in  subparagraphs (A) and (B), and 

(2) by st r iking "in  per forming a  m in ister ia l act " each
p la ce  i t  a p p ea r s  a n d  in s e r t in g "in  p er for m in g a
min ister ia l or  manager ia l act ".

(b) CL E R I C AL  AM E N D M E N T .–The subsect ion  heading for
subsect ion  (e) of sect ion  6404 is amended–

(1) by s t r ik in g "AS S E S S M E N T S " a n d in ser t in g
"AB AT E M E N T",

and

(2) by inser t ing "UN R E AS O N AB L E " before "ER R O R S ".

(c) E F F E C T IVE  DAT E .–The amendments made by th is
sect ion  sha ll apply t o in t er est  a ccr u ing wit h  r espect  t o
deficiencies or  payment s for  t axable years beginn ing aft er
the da te of t he enactmen t  of t h is Act .
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H.R. CON F. REP . 99-841, H .R. Con f. Re p . N o . 841,
99TH Con g., 2N D  Se ss . 1986, 1986 U .S .C.C.A.N. 4075,
1986 WL 31988 (Le g .His t .)

P.L. 99-514, **4075 TAX REFORM ACT OF 1986
DATES OF CONSIDERATION AND PASSAGE
House: December  17, 1985; September  25, 1986

Sena te: J une 24, September  27, 1986
House Repor t  (Ways and Means Commit tee) No. 99-426,

Dec. 7, 1985 [To accompany H.R. 3838]
Senate Repor t  (F inance Commit tee) No. 99-313,

May 29, 1986 [To accompany H.R. 3838]
House Conference Repor t  No. 99-841,

Sept . 18, 1986 [To accompany H.R. 3838]
Cong. Record Vol. 131 (1985)
Cong. Record Vol. 132 (1986)

The Conference Repor t  is set  ou t  below.
H.R. CONF. REP. 99-841

P.L. 99-514, TAX REFORM ACT OF 1986
HOUSE CONFERENCE REPORT NO. 99-841

September  18, 1986

3. Authority to Abate In terest Due to Errors or Delay by
the IR S

Presen t Law

Under  present  law, the IRS does not  genera lly have the
au thor ity to aba te in terest  charges where the addit iona l
in terest  has been  caused by IRS er r ors and delays. Th is
resu lt s from the IRS' long-established posit ion  tha t  once tax
liability is established, the amount  of in t erest  is merely a
mathemat ica l computa t ion  based on  the ra te of in terest  and
due da te of the return . Consequent ly, the in ter est  por t ion
of the amount  owed to the Government  cannot  be reduced
unles the under lying deficiency is reduced. The IRS does,
however , have the au thor ity to aba te in terest  resu lt ing from
a  **4899 m at hem at ica l er r or  of a n  IRS em ployee wh o
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assist s  t axpayer s in  pr epa r ing their  income tax returns
(sec. 6404(d)).

House Bill

In  ca ses where an  IRS officia l fa ils either  to per form a
min ister ia l act  in  a  t imely manner  or  makes an  er ror  in
per forming a  min ister ia l act , the IRS has the au thor ity to
aba te the in terest  a t t r ibu table to such  delay. No aspect  of
the delay can  be a t t r ibu table to the t axpayer . The House
bill gives the IRS the au thor ity to aba te in terest  but  does
not  manda te t ha t  it  do so (except  t ha t  t he IRS m ust  do so in
cases of cer t a in  er roneous r efunds of $1 m illion  or  less,
descr ibed below). The in terest  aba tement  only applies to the
per iod of t im e a t t r ibu table to the fa ilu re to per form the
min ister ia l act . 

The provision  applies only to fa ilu res t o per form
minister ia l act s tha t  occur  a ft er  t he IRS and the taxpayer
have been  in  con t act . Th is pr ovision  does not  t herefore
per m it  t he aba t em en t  of in terest  for  the per iod of t ime
between  the da te the taxpayer  files a  r eturn  and the da te
the IRS commences an  audit , regardless of t he length  of
tha t  t ime per iod. Simila r ly, if a  t axpayer  files a  return  but
does not  pay the taxes due, th is provision  would not  permit
aba tement  of th is in terest  regardless of how long the IRS
took to contact  the taxpayer  and request  payment . 

The IRS must  aba te in terest  in  cer t a in  instances in
which  it  issues an  er roneous refund check. Ther e a re two
limita t ions on  th is ru le. F ir st , it  is not  to apply in  instances
in  which  the t axpayer  (or  a  rela ted par ty) has in  any way
caused the over sta ted refund to occur . Second, it  is not  to
a pply t o a n y er r on eou s  r efu n d  ch eck s  t h a t  exceed  $1
million. If the taxpayer  does not  r epay the er roneous refund
when requested to do so by the IRS, in terest  would then
begin  to apply to the amount  of the er roneous refund.
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This  pr ovision  is effect ive for  in terest  accru ing with
r espect  t o deficien cies  or  pa ym en t s  for  t a xa ble yea r s
beginn ing aft er  1981.

****************************************************

132 Cong. Rec. H7351-01-D, 1986 WL 793950 (Cong.Rec.)

Congressiona l Record --- House of Representa t ives

Proceedings and Deba tes of the 99th  Congress, Second
Session

Thursday, September  18, 1986

3. Authority to Abate In terest Due to Errors or Delay by
the IR S

Presen t Law

Under  present  law, the IRS does not  genera lly have the
au thor ity to aba te in terest  charges where the addit iona l
in terest  has been  caused by IRS er rors and delays. Th is
resu lt s from the IRS' long-established posit ion  tha t  once tax
liability is established, the amount  of in terest  is merely a
mathemat ica l computa t ion  based on  the r a te of in terest  and
due da te of the return . Consequent ly, the in terest  por t ion
of the amount  owed to the Government  cannot  be reduced
unles the under lying deficiency is reduced. The IRS does,
however , have the au thor ity to aba te in terest  resu lt ing from
a  m a t h em a t ica l er r or  of a n  IRS em ployee wh o a ss is t s
t a xpa yer s  in  pr epa r in g t h eir  in com e t a x r et u r n s  (s ec.
6404(d)).

House Bill

In  cases where an  IRS officia l fa ils  eit her  to per form a
minister ia l act  in  a  t imely manner  or  makes an  er ror  in
per forming a  min ister ia l act , the IRS has the au thor ity to
aba te the in terest  a t t r ibu table t o such delay. No aspect  of
the delay can  be a t t r ibu t able to the taxpayer . The House
bill gives the IRS the au thor ity to aba te in terest  but  does
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not  manda te tha t  it  do so (except  tha t  the IRS must  do so in
cases of cer t a in  er r oneous r efunds of $1 million  or  less,
descr ibed below). The in terest  aba tement  on ly applies to the
per iod of t ime a t t r ibu table to the fa ilu re to per form the
min ist er ia l act .

The provision  applies only t o fa ilu res to per form
minister ia l act s tha t  occur  a ft er  the IRS and t he taxpayer
have been  in  con t act . Th is pr ovision  does n ot  therefore
per m it  t he a ba t em en t  of in t er est  for  the per iod of t ime
between  the da te the taxpayer  files a  return  and the da te
the IRS commences an  audit , r egardless of the length  of
tha t  t ime per iod. Simila r ly, if a  t axpayer  files a  return  but
does not  pay the taxes due, th is provision  would not  permit
aba tement  of th is in terest  regardless of how long the IRS
took to con tact  the t axpayer  and request  payment .

The IRS must  a ba t e in terest  in  cer t a in  instances in
which  it  issues an  er r oneous refund check. There a re two
limita t ions on  th is ru le. F ir st , it  is not  t o apply in  instances
in  which  the t axpayer  (or  a  rela ted par t y) h as in  any way
caused the oversta ted refund to occur . Secon d, it  is not  to
a pply t o a n y er r on eou s  r efu n d  ch eck s  t h a t  exceed  $1
million. If the taxpayer  does not  r epay the er roneous refund
when requested to do so by the IRS, in t er est  would then
begin  to apply to the amount  of the er roneous refund.

This provision  is effect ive for  in terest  accru ing with
r espect  t o deficien cies  or  pa ym en t s  for  t a xa ble yea r s
beginn ing aft er  1981.

S enate Am endm ent

The Sena te am endment  is the same as the House bill,
except  t h a t  n o s ign ifica n t  a spect  of t h e dela y ca n  be
a t t r ibu table t o t he t axpayer , and the provision  applies on ly
to fa ilu res to per form min ister ia l act s tha t  occu r  a ft er  the
IRS has contacted the taxpayer  in  wr it ing.
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Conference Agreem ent

Th e  con fer en ce  a gr eem en t  follows  t h e  Sen a t e
amendment , except  tha t  the ru le requir ing the aba tement
of in terest  on  er roneous r efund checks of $1 m illion  or  less
is  on ly m ade applica ble t o er r on eou s r efu n d ch ecks  of
$50,000 or  less. The provision  is effect ive for  t axable years
beginn ing aft er  December  31, 1978.
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H.R.Re p. No. 104-506 (1996)

3. ABATEMENT OF INTEREST AND PENALTIES

a. Expansion  of au thority to abate in terest
(sec. 301 of the bill and  sec. 6404 of the code)

Presen t law

An y a s s es s m en t  of in t er es t  on  a n y deficien cy
a t t r ibu table in  whole or  in  par t  to any er ror  or  delay by an
officer  or  employee of the IRS (act ing in  h is officia l capacity)
in  per forming a  min ister ia l act  may be aba ted.

R easons for change 

The Commit tee believes tha t  it  is appropr ia te to expand
the au thor ity t o aba te in terest  t o include delays caused by
manager ia l act s of the IRS.

Explanation  of provision

The bill permit s the IRS to aba te in terest  with  respect
t o a n y u n r ea s on a ble  e r r or  or  d e la y r e s u l t in g fr om
m anager ia l act s as well a s minister ia l act s. Th is wou ld
include extensive delays resu lt ing from m anager ia l act s
such  a s: t he loss of r ecor ds  by t h e IRS, IRS per sonnel
t ransfer s, extended illnesses, extended personnel t r a in ing,
or  extended leave. On  the other  hand, in terest  would not  be
aba t ed for  delays resu lt ing from gener a l adm in ist r a t ive
decisions. For  example, the taxpayer  could n ot  cla im tha t
the IRS's decision on  how to organize the processing of t ax
returns or  it s delay in  implement ing an  improved computer
sys t em  r esu lt ed  in  a n  u n r ea son a ble *28  dela y in  t h e
Service's act ion  on the taxpayer 's t ax ret u r n , and so the
in terest  on  any subsequent  deficiency should be wa ived.

Effective date 

The provision  applies t o in terest  accru ing with  respect
t o deficiencies or  payments for  t axable yea r s beginn ing
a ft er  t he da te of enactmen t .
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b. R eview  of IR S  failure to abate in terest
(sec. 302 of the bill and  sec. 6404 of the Code)

Presen t law

Federa l cour t s genera lly do not  have the ju r isdict ion  to
review the IRS's fa ilu re to abate in terest .

R easons for change

The Commit tee believes tha t  it  is appropr ia te for  the
Tax Cour t  to have ju r isdict ion  to review IRS's fa ilu re to
aba te in terest  with  respect  to cer ta in  taxpayers.

Explanation  of provision  

The bill gran t s the Tax Cour t  ju r isdict ion  to determine
whether  the IRS's fa ilu re to aba te in t erest  for  an  eligible
taxpayer  was an  abuse of discret ion . The Tax Cour t  may
order  an  aba tement  of in terest . The act ion  must  be brought
with in  180 days a ft er  t he da te of m ailing of t he Secreta ry's
fin a l det er m in a t ion  n ot  t o a ba t e in t er es t . An  eligible
taxpayer  must  meet  the n et  wor th  and size requirements
im posed wit h  r espect  t o a wa r ds  of a t t or n ey's  fees . No
inference is in tended as to whether  under  presen t  law any
cou r t  h a s ju r isdict ion  t o r eview IRS's  fa ilu r e  t o a ba t e
in terest .

Effective date

The provision  applies to r equest s for  aba tement  a ft er
the da te of enactmen t .
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H.R.REP . NO. 106-566 (2000)

D. Abate m e n t of In te re s t (§104 of th e  B ill an d §6404
of th e  Code )

Presen t Law

In  genera l

The Secreta ry of the Treasury can  aba te or  suspend the
accrua l of in terest  in  a  number  of situa t ions. In  genera l, the
Secreta ry is au thor ized to aba te in terest  t ha t  is not  owed by
the taxpayer , either  because the in terest  was er roneously or
illega lly a ssessed, or  because the in t er est  was a ssessed
a ft er  t h e expir a t ion  of t h e per iod  of lim it a t ion s . Th e
Secreta ry a lso may aba te in terest  tha t  is a t t r ibu table to
cer t a in  un r easona ble er r or s a n d dela ys by t h e In t er n a l
Revenue Service. The Secreta ry may aba te in terest  where,
in  h is judgment , the a dm in ist r a t ion  and collect ion  cost s
involved do not  war ran t  the collect ion  of the amount  due. 
The Secreta ry is r equired t o aba te in terest  in  t he case of a
declared disaster  or  cer t a in  er roneous refunds a t t r ibu table
solely t o er ror s m ade by the IRS. The Secreta ry is required
to suspend the accrua l of in terest  if the IRS fa ils to contact
t h e t a xpa yer  in  a  t im ely m a n n er  a n d  in  t h e  ca se of
taxpayers serving in  a  combat  zone.

In terest  tha t  is aba ted is not  owed by the taxpayer  and
does not  accrue addit iona l in terest  t h rough  compounding or
resu lt  in  any addit iona l pena lt ies. If the accrua l of in terest
is suspended for  a  per iod, then  tha t  per iod is not  t aken  in to
a ccou n t  i n  d e t e r m i n i n g  t h e  i n t e r e s t  ow e d  on  a n
underpaymen t .

Aba tement  of in terest  tha t  is er roneously or  illega lly
assessed

Most  aba tements of in terest  a re a  resu lt  of adjustments
to the under lying t ax liability. Underpayment  in terest  is
assessed a ny t im e a n  u nder paym en t  is  a ssessed. If the
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under lying t ax liability is la t er  adju st ed, r esu lt ing in  a
reduct ion  in  the amount  of the underpayment , the por t ion
of the in t erest  a t t r ibu ta ble to such  adjustmen t  must  be
aba ted.

Aba tements due to unreasonable er ror  or  delay by the
IRS

If any par t  of an  underpayment  of a  t ax descr ibed in
sect ion  6212(a) [FN19] is a t t r ibu table t o an  unreasonable
er r or  or  delay by an  officer  or  employee of t he In t er na l
Reven u e Ser vice, a ct in g in  h is officia l ca pa cit y, in  t h e
per for m a n ce of a  m in is t er ia l or  m a n a ger ia l a ct ,  t h e
Secreta ry may aba te a ll or  a  par t  of the in terest  on  the
underpayment . Sim ila r ly, if a  delay in  the payment  of t ax
is  a t t r ibu t a ble t o s u ch  a n  officer  or  em p loyee  bein g
er roneous or  dila tory *29 in  per forming a  min ister ia l or
manager ia l act , the Secreta ry may aba te a ll the in terest
tha t  would otherwise accrue for  tha t  per iod.

Pr ior  to 1986, the IRS gen era lly did not  have the
au t hor it y t o aba t e in t er es t  ch a r ges  t h a t  wer e pr oper ly
ca l cu l a t e d  a n d  b a s e d  on  a  cor r e ct l y  d e t e r m i n e d
underpayment . This was the case even  if the IRS er rors or
dela ys  h a d  p r even t ed  t h e  ea r lier  s a t is fa ct ion  of t h e
taxpayer 's underpayment  and r esu lt ed in  t he accrua l of
addit iona l in terest . The Tax Reform Act  of 1986 provided
the IRS the au thor ity to aba te in terest  where an  IRS officia l
fa ils either  t o per form a  m in ister ia l act  in  a  t imely manner
or  makes an  er ror  in  per forming a  min ist er ia l act . The t erm
'min ister ia l act ' m eans "a  nondiscret ionary act  when  a ll of
t h e pr er equ is it es  t o t h e (a )ct , su ch  a s  fa ct  ga t h er in g,
ana lysis, decision-making, and conferencing and review by
su per visor s , h a ve t a k en  p la ce." [F N 20] Aba t em en t  is
ava ilable under  th is au thor ity on ly where "no sign ifican t
a spect  of t he er r or  or  delay ca n  be a t t r ibu t a ble t o t h e
t a xpa yer " [FN21] and r ela t es on ly t o per iods  a ft er  t h e
taxpayer  has been  contacted for  examina t ion . [FN22] The
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r u le a u t h or izes, bu t  does not  r equ ir e t he aba t em en t  of
in terest . Aba tement  is a t  t he discret ion  of the Secreta ry.
"Con gr ess  d id  n ot  in t en d  t h a t  t h is  p r ovis ion  be u sed
r ou t in ely t o a void  t h e pa ym en t  of in t er es t ; r a t h er , it
in t ended tha t  the provision  be u t ilized in  instances where
fa ilu re to per form a  min ist er ia l act  r esu lt s in  t he imposit ion
of in terest , and the fa ilu re to aba te the in terest  would be
widely perceived as grossly unfa ir ." [FN23]

In  1996, the au thor ity to aba te in terest  was expanded to
per m it  t h e IRS t o a ba t e in t er es t  wit h  r espect  t o a n y
unreasonable er ror  or  delay resu lt ing from the manager ia l
a s  well  a s  m in is t er ia l a ct s . A m a n a ger ia l  a ct  is  a n
administ ra t ive act  t ha t  occurs dur ing the processing of a
taxpayer 's case involving the temporary or  permanent  loss
of records or  the exercise of judgement  or  discret ion  rela t ing
t o t h e m a n a gem en t  of per son n el. [F N 24] Th is  a llows
in terest  to be aba ted where extensive delays resu lt  from
manager ia l act s such  as the loss of records by the IRS, IRS
personnel t r ansfer s, extended illnesses, extended personnel
t r a in in g, or  ext en ded lea ve. "F or  t h is  pu r pose, dela ys
r esu lt in g fr om  m a n a ger ia l a ct s  do n ot  in clu de dela ys
r esu lt in g fr om  gen er a l a dm in is t r a t ive decis ion s . F or
exa m ple, t h e t a xpa yer  cou ld  n ot  cla im  t h a t  t h e IRS's
decision  on how to organize t he processing of t ax returns or
it s delay in  implement ing an  improved computer  system
resu lt ed in  an  unreasonable delay in  the Service's act ion  on
t h e t a xpa yer 's  t a x r et u r n , a n d  so t h e in t er es t  on  a n y
subsequent  deficiency should be wa ived." [FN25]

The au thor ity to aba te in terest  under  th is ru le does not
apply where an  underpayment  or  delay in  payment  of t ax
is a t t r ibu table to an  er ror  or  delay by an  officer  or  employee
of t h e IRS  in  t h e per for m a n ce  of a n  a ct  t h a t  is  n ot
manager ia l or  minister ia l. Minister ia l *30 and manager ia l
acts do not  include a  decision a s t o t he applica t ion of any
Federa l or  st a te law, including any Federa l t ax law. [FN26]
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The proposed regula t ions provide a  number  of examples
of situa t ions in  which  aba tement  of in terest  under  th is ru le
would or  wou ld n ot  be a llowed. Aba tem en t  is genera lly
limit ed t o sit ua t ions wher e r esolu t ion  of t he t axpayer 's
liabilit y is  delayed because the IRS has fa iled to assign
appr opr ia te per sonnel to a  t axpayer 's case (a  manager ia l
act ), there is an  unaccountable delay in  the issuance of a
not ice by t h e IRS (a  m in ist er ia l act ), an  IRS employee
r equest s an  insufficien t  am oun t  of paym en t  because he
m is r ea ds  t h e a m ou n t  on  t h e t a xpa yer 's  m a st er  file (a
m in is t er ia l  a ct ), or  t h e  IRS  los es  or  m isp la ces  vit a l
in format ion  (a  manager ia l act ). Aba tement  is not  ava ilable
wh er e t he delay in  r esolving t he t a xpa yer 's  lia bilit y is
a t t r ibu t a b le  t o exces s ive  t im e  s p en t  b y t h e  IRS  in
in terpret ing the t ax laws, to er roneous in terpreta t ions and
ca lcu la t ion s  m a de by t h e IRS, t o t h e IRS' decis ion  t o
exa m in e ot h er  r et u r n s pr ior  t o t he exam ina t ion  of t h e
taxpayer 's return , or  to other  fa ilu res to resolve a  taxpayer 's
liability in  a  t imely manner .

Abatement  of in terest  on  er roneous refunds

The Secreta ry is required to aba te in terest  on  an
er r oneous refund for  the per iod from the issuance of the
r efund un t il it s  r et u r n  is  dem a n ded. [F N27] Since the
t axpayer  ha s 21 da ys  fr om  t h e da t e of dem a n d t o pay
withou t  in terest , [FN28] no in terest  must  be pa id as the
resu lt  of an  er roneous refund if the taxpayer  r epa ys the
refund with in  21 days of the IRS asking for  it s r eturn . If the
taxpayer  does not  repay the refund with in  the 21 day grace
per iod, in terest  must  be pa id from the da te t he r eturn  of the
refund is demanded. The ru le aba t ing in ter est  in  the case
of er roneous refunds does not  apply if t he t axpayer  (or  a
rela ted par ty) has in  any way caused the er roneous refund
or  if the amount  of the er roneous refund exceeds $50,000.
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Abatement  of penalt ies and addit ions to t ax a t t r ibu table
to er roneous wr it t en  advice given  by the IRS

The Secret a r y is required to aba te any por t ion of any
pena lty or  addit ion  t o tax a t t r ibu table to er roneous advice
fu r n ish ed  t o t h e  t a xpa yer  in  wr it in g by a n  officer  or
employee of the IRS act ing in  h is or  her  officia l capacity.
The aba t ement  applies on ly if (1) the advice is given  in
response to a  specific wr it t en  request  made by the taxpayer ,
(2) the t axpayer  r easonably relied on  the advice, and (3) the
t a xpa yer  pr ovided a dequ a t e a n d a ccu r a t e in for m a t ion .
[FN29]

Only penalt ies and addit ions to t ax tha t  a re a t t r ibu table
to er roneous wr it t en  advice given  by the IRS are aba t ed
under  th is ru le. In terest  is aba ted on ly to the exten t  tha t  it
is a t t r ibu t able t o aba ted pena lt ies and addit ions to tax.
In terest  a t t r ibu table t o an  under paym en t  of t ax, where
such  underpayment  is the resu lt  of the taxpayer 's proper
reliance on wr it t en  advice of t he IRS, is not  eligible for
aba temen t .*31

Suspension  of the accrua l of in terest  for  t axpayers
serving in  a  combat  zone [FN30]

Taxpayers ser ving in  a  combat  zone genera lly a re not
required to file t ax r eturns or  pay taxes un t il 180 days a ft er
their  service in  the combat  zone is completed. Accordingly,
the accrua l of in terest  on  any underpayment  is suspended
dur ing t ha t  per iod. [FN31] Th is  su spen sion  of in t er est
applies to the underpayment  of any t ax, whether  or  not
rela ted to a  return  tha t  would ot herwise have been  due
while the taxpayer  was serving in  the combat  zone.

A taxpayer  is serving in  a  combat  zone if serving in  the
Armed Forces of the United Sta tes in  an  a rea  designa ted as
a  "combat  zone" dur ing the per iod of combatan t  act ivit ies.
An individua l who becomes a  pr isoner  of war  is considered
to cont inue in  such  act ive service. An individua l serving in
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suppor t  of the Armed Forces of the United Sta tes in  the
com ba t  zon e, su ch  a s Red Cr oss  per son n el, a ccr edit ed
cor responden t s, a nd civilian  personnel act ing under  the
direct ion  of the Armed Forces, a re a lso considered to be
s e r vin g  in  t h e  com ba t  zon e  for  t h i s  p u r p os e .  T h e
designa t ion  of a  combat  zone may be made by the President
in  an  Execut ive Order , or  may be decla red legisla t ively by
the Congress. The Presiden t  m ust  a lso designa te t he per iod
of comba tant  act ivit ies in  t he comba t  zone (the st a r t ing da te
and the termina t ion da te of combat ).

The suspension  of in terest  applies dur ing the per iod of
combatan t  act ivit ies in  the combat  zone, as well a s (1) any
t ime of cont inuous qua lified hospit a liza t ion  resu lt ing from
injury received in  the combat  zone or  (2) t ime in  missing in
act ion  sta tus, plus the next  180 days.

Taxpayers loca ted in  a  President ia lly decla red disaster
a rea

In  the case of a  Presiden t ia lly decla red disaster , the
Secreta ry of the Treasury has the au thor it y to extend the
filing da te for  r et u rns of t axpayers tha t  a re loca ted in  the
disaster  a rea . The Secreta ry m ay a lso extend the payment
da te for  any taxes shown on  such an  extended return . If the
Secr et a r y ext en ds  t h e filin g a n d  pa ym en t  da t es , a n y
in terest  tha t  would otherwise be accrued dur ing the per iod
of the extension  must  be aba ted. [FN32]

Suspension  of in terest  where the Secret a r y fa ils to
con tact  a  t axpayer

For  individua l taxpayers who have filed a  t imely
F eder a l in com e t a x r et u r n , t h e a ccr u a l of in t er es t  is
suspended aft er  1 year  if t he IRS has not  sen t  the taxpayer
a  not ice specifica lly sta t ing the t axpayer 's liability and the
basis for  t he liabilit y wit h in  t he specified per iod. Wit h
respect  t o t axable years beginn ing before J anuary 1, 2004,
the 1-year  per iod is increased to 18 months. In terest  and
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pena lt ies resume 21 days a ft er  the IRS sends the required
not ice to t he t axpayer . The ru le applies separa tely with
respect  to each  *32  it em or  adjustment  [FN33] and does not
apply wher e a  t a xpa yer  h a s  self-a ssessed the t ax. The
suspension  does not  apply in  the case of fr aud. [FN34] Any
in t er est  t ha t  is  assessed with  respect  to the suspension
per iod is required to be aba ted.

Procedures for  the aba tement  of in terest

Taxpayers may apply for  the aba tement  of in terest  by
filin g a  cla im  on  F or m  843 wit h  t he In t erna l Revenu e
Service Center  tha t  has assessed the in terest  the taxpayer
seeks to have aba ted. [FN35]

Typica lly, in terest  is aba ted when  the amount  of t ax
assessed is r educed. Thus, any procedure t ha t  m ay resu lt  in
t h e  r edu ct ion  of a s s es sed  t a x m a y a lso r esu lt  in  a n
aba temen t  of in terest .

Where aba tement  of in terest  is sought  separa te from
any redetermina t ion  of t ax the ava ilability of judicia l review
depends upon  the basis on  which  aba tement  is  sought . If
the IRS is r equired t o aba te the in terest , judicia l review is
a va ila ble t o det er m ine if t h e fa ct s  exis t  t h a t  m a n da t e
a ba t em en t . Th e Ta xpa yer  Bill of Righ t s  2 specifica lly
gran ted ju r isdict ion  t o the Tax Cour t  to review for  abuse of
discret ion  any decision  by the IRS not  to aba te in terest  tha t
is a t t r ibu table to unreasonable er ror  or  delay by Service
e m p loye e s  in  t h e  p e r for m a n ce  of a  m in i s t e r i a l  or
manager ia l a ct , effect ive for  request s for  aba tement  filed
a ft er  J u ly 30, 1996. [F N 36] Ot h er wise, r eview of t h e
Secr et a r y's  fa ilu r e t o use h is or  her  discr et ion  t o aba t e
in terest  may not  be ava ilable. The cour t s have held tha t
judicia l r eview of the IRS' fa ilu re to use it s discret ion  to
aba te in terest  is genera lly not  ava ilable, un less ju r isdict ion
is specifica lly gran ted by st a tu te or  a  st andard for  review
has been  established. [FN37]
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R easons for Change

The Commit tee believes tha t  there a re addit iona l
situa t ions in  which  it  is  not  appropr ia te for  t he Secreta ry to
collect  in terest  on  an underpayment  of t ax.

Explanation  of Provision

Allow the aba tement  of in terest  if a  gross in just ice
would otherwise resu lt  if in terest  were to be charged

The bill gran t s the Secreta ry the au thor ity to aba te
in t er es t  if a  gr oss  in ju s t ice wou ld  ot h er wise r esu lt  if
in terest  were to be charged and no sign ifican t  aspect  of the
even t s giving r ise t o t he accr ua l of t h e in t er est  can  be
a t t r ibu ted to the taxpayer . This au thor ity is in tended to
a l low t h e  S ecr e t a r y t o a dd r es s  t h os e  ext r a or d in a r y
situa t ions where normally appropr ia te ru les could resu lt  in
a  gross in just ice if st r ict ly applied. It  is an t icipa ted tha t
su ch  a u t h or it y will be u sed  in fr equ en t ly a n d  will be
determined on  a  case- by-case basis. *33

Abatement  under  th is au thor ity is solely with in  the
discret ion  of the Secreta ry.

Allow the aba tement  of in terest  for  per iods a t t r ibu table
to any unreasonable IRS er ror  or  delay

The bill gran ts t he Secret a ry the au thor ity to aba te
in terest  for  any per iod tha t  is a t t r ibu table to unreasonable
IRS er rors or  delays, whether  or  not  rela ted to manager ia l
or  m in is t er ia l a ct s . Aba t em en t  is  n ot  expect ed  t o be
available to the exten t  t he taxpayer  cont r ibu tes to the delay
by providing er roneous informat ion  or  fa ilin g to provide
r ea son a bly r equ es t ed  in for m a t ion  wit h in  a  r ea son a ble
per iod, or  otherwise fa iling to t imely disclose in format ion  or
coopera te with  reasonable IRS request s.

The bill a llows the Secreta ry to consider  aba tement  of
in terest  in  situa t ions where unreasonable er ror s or  delays
occur  in  the context  of the considera t ion  of a  lega l posit ion .
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For  example, an  IRS field agen t  refer s a  complica ted issue
to the IRS Na t iona l Office. The Nat iona l Office a t torney
misplaces t he file a nd is t hen  t ransfer red to a  differen t
branch  without  either  not ifying h is super ior s tha t  the file
is missing or  a r r anging for  the t r ansfer  of the issue to h is
replacem en t . Som e t im e la t er , t he file is found and the
is s u e  r ea s s ign ed . As s u m in g t h a t  t h is  r es u l t s  in  a n
un r ea sonable dela y in  t h e r esolu t ion  of t h e t a xpa yer 's
liability, in terest  for  the per iod from the or igina l misplacing
of the file un t il the issue is reassigned may be aba ted. 

The bill a lso a llows the Secreta ry to consider  aba tement
in  situa t ions where an  IRS employee gives er roneous advice
or  in format ion  tha t  the employee knows, or  should know,
will ca u se t h e t a xpa yer  t o believe t h a t  h is  lia bilit y is
resolved. For  example, an  IRS employee t ells a  t axpayer  by
telephone tha t  a  paymen t  will be sa t isfactory to set t le h is
liability for  a  t axable year . In  fact , the IRS employee has
m a de a  er r or  in  ca lcu la t in g t h e a m ou n t  owed by t h e
taxpayer  and the amount  he requests is insufficien t . [FN38]
Th e  t a xp a yer  m a k es  t h e  r equ es t ed  pa ym en t  a n d  is
su r pr ised som e t im e la t er  t o discover  t h a t  t h e IRS is
seeking an  addit iona l payment  for  t he year . The bill a llows
t h e Secr et a r y t o a ba t e t he in t er est  a t t r ibu t a ble t o t h e
per iod  t h a t  occu r s  a ft er  t h e t a xpa yer  h a d  m a de t h e
payment  he was led to believe would sa t isfy h is liability,
provided the taxpayer  did not  cont r ibu te t o the er ror  in  any
sign ifican t  way, such  as by providing er roneous in format ion
t h a t  wa s  u sed  by t h e IRS em ployee t o det er m in e t h e
insufficien t  payment  amount .

It  is not  expected tha t  th is expansion  of au thor ity will
r esu lt  in  a n  a ba t em en t  of in t er es t  solely beca u se t h e
taxpayer  is not  able to resolve it s tax liability as qu ickly as
the taxpayer  would like. In t erest  owed by a  taxpayer  will
not  be aba ted because ot her  taxpayers have their  returns
exa m in ed  fir s t , or  beca u se t h e  det er m in a t ion  of t h e
taxpayer 's liability proves difficu lt  and requires addit iona l
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t ime. Abatement  is expected to be available on ly where the
addit iona l t ime needed to resolve the taxpayer 's liability is
t h e r esu lt  of u n r ea son a ble er r or  or  dela y by t h e IRS,
consider ing a ll the fact s and circumstances applicable to the
taxpayer 's case. *34

Allow for  t he aba temen t  of in terest  in  sit ua t ions where
the taxpayer  is repaying an  excessive refund based on
IRS ca lcula t ions without  regard to the size of the refund

The bill elimina tes t he $50,000 th reshold for  aba tement
of in t er es t  on  er r on eou s  r efu n ds . U n d er  t h e bill, t h e
Secreta ry is required to aba te in ter est  on  any er roneous
refund, provided the taxpayer  has not  in  any way caused
the er roneous refund to occu r .

Allow the aba tement  of in terest  to the exten t  the
in terest  is a t t r ibu table to taxpayer  reliance on  wr it t en
sta tements of the IRS

The bill requ ires the Secreta ry to aba te in t erest  on  an
underpayment  where the underpayment  is a t t r ibu table to
er roneous advice furn ished to the taxpayer  in  wr it ing by an
officer  or  employee of the IRS act ing in  h is or  her  officia l
capacity. It  is an t icipa ted tha t  the aba tement  would apply
t o in t er es t  a t t r ibu t a ble t o t he per iod of t im e fr om  t h e
issuance of the er roneous advice th rough  the day tha t  is 21
days (10 days in  the case of an  underpayment  in  excess of
$100,000) a ft er  the day the IRS gives wr it t en  not ice tha t  it s
a dvice wa s er r on eou s. Th e bill does  n ot  elim in a t e t h e
taxpayer 's obliga t ion to sa t isfy any under payment  of t ax
a t t r ibu table to such  er roneous advice.

Effective Date

The changes made by these provisions a re effect ive with
r espect  t o in t e r es t  a ccr u in g on  or  a ft e r  t h e  d a t e  of
enactmen t .
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Footnotes:

FN19 The t axes descr ibed in  sect ion  6212(a) a re those with
respect  to which  a  deficiency may be assessed. These
include the income, esta te, gift , genera t ion  skipping,
and cer ta in  excise taxes.

FN20 J oin t  Commit tee on Taxa t ion , Genera l Explana t ion
of the Tax Reform Act  of 1986 ("Bluebook") (J CS-10-
87), a t  1310.

FN21 H .Rept . No. 99-841 (Conference Repor t  on  the Tax
Reform Act  of 1986), a t  II-811.

FN22 Id .

FN23 J oin t  Commit tee on Taxa t ion , Genera l Explana t ion
of the Tax Reform Act  of 1986 ("Bluebook") (J CS-10-
87), a t  1310.

FN24 Treas. Regs. §301.6404-2(b).

FN25 H.Rept . 104-506 (Taxpayer  Bill of Right s 2).

FN26 Treas. Reg. §301.6404-2(b).

FN27 27 §6404(e)(2).

FN28 §6601(e)(3).

FN29 §6404(f).

FN30 The relief ava ilable to taxpayer s ser ving in  combat
zones is discussed m ore fu lly in  J oin t  Commit tee on
Taxa t ion , Descr ipt ion  of Presen t  Law and a  Proposa l
Rela t ing to Tax Relief for  Personnel in  the Feder a l
Rep u bl ic of Yu gos la via  (S e r b ia /M on t en egr o),
Albania , the Adr ia t ic Sea , and the Nor thern  Ion ian
Sea  (J CX-18-99).

FN31 §7508.

FN32 §6404(h).
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FN33 For  example, if t he IRS sends a  math  er ror  not ice to
a  taxpayer  2 months aft er  the r eturn  is filed and
a lso sends a  not ice of deficiency r ela ted t o a  differen t
it em 2 years la t er , the suspension  of in terest  applies
t o t h e  i t e m  r e f l e ct e d  on  t h e  s e con d  n ot i ce
(n ot wit h st a n din g t h a t  t h e fir s t  n ot ice wa s  sen t
with in  the applicable t ime per iod).

FN34 §6404(g).

FN35 Rev. Proc. 87-43, 1987-2 C.B. 590.

FN36 §6404 (as amended by §301 of the Taxpayer  Bill of
Right s 2).

FN37 Horton  Hom es, Inc. v. United  S tates, 727 F . Supp.
1450 (M.D. Ga . 1990) aff'd ., 936 F .2d 548 (11  Cir .t h

1991).

FN38 Abatement  could be a llowed under  presen t  law if the
er ror  were in  the per formance of a  min ister ia l act ,
such  as reading the taxpayer 's t r anscr ipt .
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